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The Administrative Enforcement of Title IX in
Intercollegiate Athletics

Ann M. Seha*

Introduction

Title IX of the Education Amendments of 1972! was the
“single most important catalyst” for the growth of women'’s ath-
letics.2 Between 1972 and 1979, female participation in intercol-
legiate athletics more than doubled3 Women’s share of
intercollegiate athletic budgets grew from one percent to six-
teen percent.t By 1980, one third of intercollegiate athletes
were women.S

Women athletes have progressed since the enactment of
Title IX but are still treated inequitably over a decade later.®
Women athletes remain a minority of intercollegiate athletes.
Though women are one third of all intercollegiate athletes, they

* Ms. Seha is a J.D. candidate at the University of Minnesota. She received
an M.A. in athletic administration from the University of Iowa in 1981.

1. Title IX provides that:

No person in the United States shall, on the basis of sex, be ex-
cluded from participation in, be denied the benefits of, or be sub-
jected to discrimination under any education program or activity
receiving Federal financial assistance . . . .
20 U.S.C. § 1681(a) (1982). An estimate of the total number of colleges and uni-
versities subject to Title IX is 2700. June Jensen, Title IX and Intercollegiate
Athletics: HEW Gets Serious About Equality in Sports? 15 New England L. Rev.
573, 575 (1980).

2. Affidavit of Donna Lopiano at 23, Association for Intercollegiate Athletics
for Women v. National Collegiate Athletic Association, 558 F. Supp. 487 (D.D.C.
1983). Dr. Lopiano is Director of Intercollegiate Athletics for Women at the
University of Texas at Austin. She was president of the Association for Inter-
collegiate Athletics for Women (AIAW) during 1981.

3. Id. at 24. The National Collegiate Athletic Association (NCAA) found a
102% increase in female intercollegiate athletes between 1972 and 1979. How
Has Athletics Changed? 76 Graduate Woman 19, 21 (1982).

4. Lopiano, Affidavit, supra note 2, at 24. In 1973, institutions offered women
participation in an average of 2.5 intercollegiate sports. By 1979, institutions of-
fered an average of 6.48 women's intercollegiate sports. Id. at 23.

5. Id. at 23.

6. Fifty-seven of the seventy-two institutions the Department of Education’s
Office for Civil Rights (OCR) has investigated were violating Title IX in one or
more areas of their athletic programs. The OCR found 256 individual violations,
an average of 3.55 violations per institution. See Appendix C.
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receive only one sixth of all athletic budgets.” The results of Ti-
tle IX compliance reviews show that great disparities continue
between female and male athletes with regard to athletic schol-
arship,8 publicity, and recruitment budgets.l® Most institu-
tions provide fewer athletic teams for women than for men.11
These factors demonstrate that institutions continue to provide
female athletes with fewer benefits than their male
counterparts.12

The Department of Education is the agency responsible
for implementing Title IX.13 During the past three years, the
Department has been investigating Title IX complaints about
athletic programs across the country.l4 The Department's Of-
fice for Civil Rights (OCR) has found that most educational in-
stitutions have athletic programs that are currently violating
Title IX.15 All the non-complying institutions formulated com-

1. How Has Athletics Changed?, supra note 3, at 21.

8. See Appendix E. Women athletes at the University of Georgia (30% of all
athletes) received only 18% of the institution’s athletic scholarship funds in
1980-81. The University of Nevada at Reno allocated 13.1% of the 1980-81 ath-
letic scholarship budget to women; yet 27.9% of the athletes there are women.
Finally, the University of Hawaii at Manoa gave female athletes (29% of ath-
letic participants) 18% of the athletic scholarship budget in 1979-80. The Office
for Civil Rights (OCR), which enforces Title IX, found 39% of the institutions
which awarded athletic scholarships in violation of Title IX. See infra Section
II. A. and Appendix E.

9. See Appendix M. The University of Illinois-Urbana spent 91.5% of the ath-
letic publicity budget publicizing men’s athletics and 8.5% publicizing women’s
athletics. Utah State University's Sports Information Office did not publicize
women'’s athletics at all. At the University of Bridgeport, the Sports Informa-
tion Director spent 75-90% of his time covering men's athletics; coaches of the
women’s teams wrote their own stories for the media. Thirty-six percent of the
institutions that the OCR investigated violated Title IX in provision of public-
ity. See Appendix C.

10. See Appendix N. Boston College did not budget any money for recruiting
fenale athletes, but spent $71,500 recruiting male athletes. The University of
Florida spent $405,187 recruiting male athletes and only $9,323 recruiting female
athletes. Michigan State University and the University of Montana allocated
98.5% and 94.3% of their recruiting budgets, respectively, to recruitment of
male athletes. The OCR found 51% of the institutions it investigated in viola-
tion of Title IX in recruitment of student-athletes. See Appendix C.

11. See Appendix D. Seventy-one percent of the institutions the OCR investi-
gated offer fewer sports for women than they offer for men. These institutions
average 6.7 sports for women, 8.2 for men.

12. For further examples of Title IX violations in athletics, see generally Ap-
pendices E through O, which summarize all of the OCR’s findings from sev-
enty-two Title IX investigations.

13. See infra text accompanying notes 72-75.

14. The OCR completed its first investigation on April 20, 1981. For the date
the OCR completed each investigation, see Appendix B.

15. See Appendix C. Seventy-four percent of the institutions that the OCR in-
vestigated were violating Title IX at the time of the OCR investigation.
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pliance plans acceptable to the OCR.16 This article reviews and
critiques the OCR’s findings and examines the compliance
plans that the OCR has accepted. This article also suggests
ways that the OCR can more effectively pursue Title IX’s goal
of equality for women in sport.1?

Section One of the article describes significant changes in
the national and institutional administration of women’s athlet-
ics that have occurred since Title IX's enactment. This section
shows that strict enforcement of Title IX is crucial because fe-
male athletic administrators have lost most of their power to
fight for equal status for female athletes. Section Two outlines
the development of the Title IX athletics regulations, policy in-
terpretation, and enforcement provisions. Section Three exam-
ines the OCR’s application of the Title IX policy interpretation

16. The compliance plans that the OCR accepted are described in Appendices
E through O.

17. This article focuses solely upon how the OCR can better enforce the cur-
rent Title IX regulation and policy interpretation in intercollegiate athletics.
Thus, the article does not deal with Title IX enforcement in high school athletic
programs or judicial remedies for violation of Title IX. The article also does not
examine or suggest alternatives to the Title IX regulation and policy interpreta-
tion. Instead, the article evaluates the OCR's enforcement of Title IX under
current compliance standards and suggests methods the OCR should use to im-
prove enforcement under those standards.

The general method of assessing equality for women in intercollegiate ath-
letics is to compare the athletic benefits and opportunities an institution pro-
vides to its female athletes with the benefits and opportunities an institution
provides to its male athletes. Thus, an institution that treats its male and fe-
male athletes exactly the same complies with Title IX. The author does not
share the Title IX view of equality as sameness. In many instances, equality
for Title IX purposes merely mandates that women'’s athletic programs be as
equally ridiculous as men’s athletic programs. During the 1970's, the Associa-
tion for Intercollegiate Athletics for Women (AIAW) governed women’s inter-
collegiate athletics. While most of the AIAW rules were similar to the rules
promulgated by the National Collegiate Athletic Association (NCAA) for men's
athletics, several AIAW rules were different than the NCAA rules. For exam-
ple, NCAA institutions often divide their men’s programs into “major” and “mi-
nor” sports, providing much larger budgets and many more benefits to the
major sports teams. The AIAW's philosophy was that each participant’s sport
is the most important sport to her, so all sports in an athletic program should
be provided with equal benefits. The AIAW also organized its institutions’ com-
petitive areas within a state or region of contiguous states because the energy
crisis was increasing transportation costs dramatically, and rejected the
NCAA's more traditional, but geographically more separated, competitive con-
ferences.

Given the developments outlined in Section I of this article, female athletic
administrators can no longer develop a program for female athletes that is sub-
stantially different from men’s athletic programs. Now both men’s and wo-
men's intercollegiate athletics are governed by the NCAA, and operate under
the same rules. Therefore, the most effective way to increase benefits and op-
portunities for female athletes at present is through vigorous enforcement of
Title IX by the OCR.
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to seventy-two intercollegiate athletic programs and suggests
methods that the OCR should use to improve its enforcement
of Title IX.

I. Changes in the Administration and Coaching of Female Athletes
Since 1972

The plight of female professionals in athletic administra-
tion and coaching contrasts sharply with the growth of opportu-
nities for female athletes. These professional women have
been systematically eliminated from positions of control in wo-
men’s athletic programs. Departmental mergers and the de-
mise of the Association for Intercollegiate Athletics for Women
(AIAW) were the principal reasons for this loss. The growth of
women'’s programs “often precipitated an internal power strug-
gle over whether those programs would be under the direction
of the female educators who had traditionally held stewardship
over women’s athletics or the male administrators who had
been responsible for the men’s varsity athletic program.”18

A. Departmental Mergers

On the institutional level, the outcome of this power strug-
gle was often the merger of women’s and men’s athletic depart-
ments. Historically, women’s and men’s athletic programs at
most institutions were administered by separate departments.
For example, in Division I'? institutions prior to Title IX, wo-
men administered ninety-four percent of the women’s athletic
programs through departments separate from men’s athletic
departments.?0 Institutions merged many of these separate
athletic departments in the mid-1970’s, ostensibly to save
money and to avoid duplication of administrative effort. By
1980, only thirty-six percent of Division I institutions had sepa-
rate athletic departments.2!

When mergers occur, women lose administrative power.
One study of the merger of women’s and men’s physical educa-

18. Lopiano, Afidavit, supra note 2, at 24 n.75.

19. Division I is the competitive division in intercollegiate athletics where in-
stitutions provide most of their athletes with full athletic scholarships to com-
pete on university teams. Division II institutions provide some full and some
partial athletic scholarships to their athletes. Division IH institutions provide
no athletic scholarship aid to athletes.

20. M. Catherine Mathison, 4 Selective Study of Women’s Athletic Administra-
tive Settings Involving AIAW Division I Institutions (University of Pittsburgh,
February, 1980), cited in Lopiano, Affidavit, supra note 2, at 118 n.345.

21. Id.
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tion departments, which was also common in the 1970s, found
that men held the position of department chair in eighty-two
percent of the new combined departments.22 At the time of
each merger, the institutions all employed a woman qualified to
chair the new department: the chair of the women’s physical
education department.23

The University of Minnesota in 1980 considered and ulti-
mately rejected a merger of its women’s and men’s athletic de-
partments. The University found that the merger would not
significantly affect athletic spending.2¢ The University also con-

22, Jack Razor & Florence Grebner, People’s Physical Education: A Status Re-
port on Merging of Departments, Journal of Health, Physical Education and
Recreation 32, 3¢ (May 1976). This study was based on data from 134 institu-
tions in Nlinois, Indiana, Michigan, Ohio, West Virginia and Wisconsin. Id. at
32. Eighty-two percent of these institutions had merged formerly sex separate
physical education departments. The study also found, not surprisingly, that
55% of male professors in the remaining separate departments wanted to
merge while only 17% of female professors desired a merger. Id. at 34.

23. Long before it became popular to form all-women organizations,

women physical educators . . . had their own group for fifty years.

This power base had enabled many of them to achieve upward mo-

bility within their own schools to become chair or head of the wo-

men’s physical education department. Clearly, choosing men over

women for the top jobs in merged departments was not because

. . . there were “not enough qualified women available.”
Candace Hogan, Title IX for Coaches: Part I, 4 Coaching: Women’s Athletics 76,
79 (1978). The Razor study reported that all sex separate physical education
departments were administered by a person of the same sex as the depart-
ment’s students. Razor & Grebner, supra note 22, at 34.

24. Report of the Ad Hoc Committee on Athletic Department Merger 3 (Uni-

versity of Minnesota, May 2, 1880). The committee found that
there would be no significant savings as a result of conjoining the
departments. In each of the support service areas (fund-raising,
health and training, sports information, the ticket office and event
management) it would not be possible to decrease the number of
staff without an accompanying decline in the amount or quality of
services provided. Where possible or feasible, major equipment
items are already being purchased and used jointly.

Id. at 1. The committee compared the costs of separate departments and a

merged department in several areas in order to reach its conclusion:

Projected Cost
Cost of Two of Merged
Area Departments Departments

Administration 737,160 700,010
Sports Information 385,667 383,804
Academic and Financial Aid 72,657 103,452
Health Services 218,215 225,575
Fund Raising 179,117 193,461
Team Costs 2,458,807 2,485,403

Ticket Office 248,262° 344,902**
4,300,485 4,436,607

*serves men's department only
**would presumaby serve men’s and women’s athletics
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cluded that

[t}he University, in merging the two athletic departments,

would be required to appoint one athletic director, one

sports information director, one director of fund raising,

and so forth. The use of any evaluative standard which in-

cluded length of experience would require that men be in

most if not all of the administratively superior positions.

The entire activity of women’s athletics has not existed at

the organized programmatic level long enough for profes-

sional women in athletics to gain the experience now en-

joyed by men in comparable positions.25
Finally, the University contacted leaders of women’s athletics
nationwide. These women reported that most departmental
mergers have not served the interests of professional women in
athletics.26 Specifically, they noted that 1) career opportunities
for women were restricted when the men’s athletic staff be-
came their supervisors,2? 2) women lost control of their athletic
budgets,28 and 3) women lost their direct channel of communi-
cation to the university administration since after merger they
reported to the male athletic director instead.2? The University
of Minnesota rejected a merger of its two athletic departments

Id., Appendix L

25. Response to the Legislative Rider on Merging the Departments of Men’s
and Women’s Intercollegiate Athletics 6 (University of Minnesota 1980). Be-
cause most women's athletics programs were instituted recently, female ath-
letic administrators rarely have the seniority that male athletic administrators
enjoy. Female professionals in physical education, however, usually lose top
administrative positions to male physical educators when separate depart-
ments are merged, even though they enjoy equivalent seniority with their male
counterparts. See supra notes 22-23 and accompanying text.

26. Id.

27. The committee noted that

[a]t most other comparable institutions with merged departments,
women almost invariably serve in “assistant” or non-supervisory
positions. The Committee is of the opinion that providing opportu-
nities for women to serve in decision-making positions is a consid-
erable part of equal opportunity.

Report, supra note 24, at 3. The committee also noted that women serving in

supervisory positions are role-models for young women aspiring to professional

employment in athletics. /d. at 2

28. The female assistant athletic director responsible for women's athletics in
a merged department submits her budget to the athletic director, who generally
supervises men’s athletics. If an institution has separate departments, each
athletic director would submit her or his respective budget to a university vice
president.

29. Merged women’s “programs often report to an assistant athletic director
(rarely to a President or Chancellor) and their needs are often ignored or are
never heard by those in positions of authority.” Letter to the Ad Hoc Commit-
tee from Jeannine McHaney, Women's Athletic Director at Texas Tech Univer-
sity, November 14, 1980.
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after considering the detrimental effects a merger would have
on its female athletic administrators.

Statistics confirm the qualitative findings of the University
of Minnesota. Women administered 79% of women'’s intercolle-
giate athletic programs in 1972, the year Congress enacted Title
IX. The percentage of women administrators dropped to 56%
by 197530 By 1980, a single athletic department with a male
athletic director administered 80.5% of women’s intercollegiate
athletic programs.3!1 Coaching statistics follow a similar pat-
tern.32 One study found that the number of coaches for female
athletes increased 37% from 1974 to 1979.33 During that same
period, the number of male head coaches in women’s athletics
increased 137%; the number of female head coaches decreased
20%.34¢ While the number of female assistant coaches increased

30. Bonnie Parkhouse & Milton Holmen, Trends in the Selection of Coaches for
Female Athletes: A Demographic Inquiry, 52 Research Quarterly for Exercise
and Sport 9, 9-10 (1981). By 1980, at institutions with one athletic administrator,
80% were male. At institutions with two administrators, 70% were male. At in-
stitutions with three athletic administrators (two assistant athletic directors
and one athletic director), 98% of the head administrators were male. Vivian
Acosta & Linda Carpenter, Administrative Structure and Gender of Personnel in
Intercollegiate Athletics for Women (Brooklyn College, June 1980), cited in
Lopiano, Affidavit, supra note 2, at 131 n.389.
31. Of the 19.5% of women's athletics programs headed by female athletic di-
rectors, 4.1% were at all-female institutions. Acosta & Carpenter, supra note 30,
cited in Lopiano, Affidavit, supra note 2, at 119 n.346. AIAW legal counsel
Margot Polivy, a leading authority on Title IX, commented that
[t]his loss of control does not reflect a shift to ‘co-educational’ ath-
letic governance, since it is unaccompanied by a concomitant de-
cline in control by men over their programs. Rather it reflects a
trend toward male control of both men’s and women’s athletics
programs.

Hogan, supra note 23, at 79.

32. While the average number of women’s athletic teams per institution in-
creased from 5.6 to 6.5 between 1977-78 and 1979-80, the percentage of women’s
teams that had a female head coach dropped from 58.2% to 54.2%. During the
academic year 1979-80, Acosta and Carpenter found that twelve of twenty-four
women's sports studied had more male than female head coaches, up from
eight in 1977-78. Acosta & Carpenter, supra note 30, cited in Lopiano, Affidavit,
supra note 2, at 131 n.389.

33. Parkhouse & Holmen, supra note 30, at 12.

34. Id. at 13. Parkhouse & Holmen gathered the following data by surveying
400 directors of women's athletic programs. )

Sex of Head Coach 1974 1976 1979 Five Year
Increase
Female
Number 1485 1442 1191 -294
% of Total 829, 5% 61% -20%
Male
Number 319 481 756 437

% of Total 18% 25% 39% 137%
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174% between 1974 and 1979, the number of male assistant
coaches for women's teams increased 368%.35 The study con-
cluded that

By sport, the data on male head coaches are:

1974 1979
Sport Head Coaches Head Coaches
% Male % Male
Basketball 14 36
Crew 93 40
Cross-Country 63 5
Fencing 58 67
Field Hockey 3 2
Golf 25 51
Gymnastics 19 39
Skiing 52 88
Softball 9 17
Swimming 32 50
Tennis 14 34
Track and Field 30 62
Volleyball 10 21
Id. at 13, 15.

Parkhouse and Holmen found in 1974 that of 1857 coaches of men’s teams,
only five were female. By 1979, six females coached men's teams (out of 1928
coaches of men’s teams). /d. at 12

35. Id. The study found the following data on assistant coaches:

Sex of Assistant 1974 1976 1979 Five Year
Coach Increase
Female
Number 194 325 532 338
% of Total N% 60% 59% 174%
Male :
Number 78 217 365 287
% of Total 29% 40% 41% 368%
The data on male assistant coaches are, by sport:
1974 Assistant 1979 Assistant
Sport Coaches Coaches
% Male % Male
Basketball 29 34
Crew 0 55
Cross-Country 25 59
Fencing 0 75
Field Hockey 0 7
Golf 20 67
Gymnastics 47 56
Skiing 0 50
Softball 19 16
Swimming 55 61
Tennis 35 50
Track and Field 46 57
Volleyball 8 28

Id. at 13, 16.
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[w}hereas female athletes were benefitting by receiving
more coaching, female coaches were not filling these posi-
tions. The number of male coaches almost trebled in the
five-year period in comparison to a 3% increase in their fe-
male counterparts. There was a significant trend toward
the hiring of male coaches in individual and team sports at
both the assistant and head coach levels. However, the
most significant trend was the large reduction in the
number of female head coaches during the five-year period.
One of the most consistent findings of this survey was a
trend toward hiring male head coaches. . . . These demo-
graphic data [support the notion] that men are being hired
to coach female athletes and to supervise (as head
coaches) women (as assistants) who coach them.36
Ironically, “the explosion of women'’s intercollegiate sports has

meant more careers and job opportunities for . . . males.”37

B. The Demise of the AIAW

The disastrous effects of mergers at the institutional level
have been supplemented on the national level by the 1981 initi-
ation of NCAA championships for women. Prior to 1981, the
AIAW governed women's intercollegiate athletics and spon-
sored national championship events for female athletes.38
Formed in the same year that Title IX was enacted, the AIAW
voted at its first membership assembly to support the imple-
mentation and enforcement of Title IX in intercollegiate athlet-
ics.3® AJAW membership grew from 278 to 973 institutional
members by 1979-80.4¢ During the academic year 1981-82, the
AJAW sponsored 41 national championships for women in 19
different sports.41 AIAW voting representatives were predomi-

36. Id. at 117.

37. Mary Boutilier & Lucinda SanGiovanni, Women, Sport and Public Policy 17
(1980) (unpublished paper).

38. Lopiano, Affidavit, supra note 2, at 25. While the AIAW was organized in
1972, its organizational roots traced back to the 1920s. In 1923, the Committee
on Women's Athletics (CWA) of the American Association for Health, Physical
Education and Recreation (AAHPER) first adopted regulations for the conduct
of women's intercollegiate athletics programs. The CWA became the National
Section on Women’s Athletics (NSWA) in 1932. The NSWA in turn became the
Division for Girls and Women’s Sport (DGWS) of the AAHPER in 1956. By
1956, over one-third of all colleges and universities had intercollegiate athletic
teams for women. In 1966, the DGWS formed the Commission on Intercollegi-
ate Athletics for Women (CIAW) to sponsor national championship events for
women. Between 1966 and 1972, the DGWS-CIAW developed national champi-
onships for women in seven sports. In October 1971, the CIAW became the
AIAW. Id. at 19-22,

39. Id. at 25.

40. Id. at 23.

41, Id. at 30. The AIAW also sponsored 450 state and regional championships



130 Law and Inequality {Vol. 2:121

nantly women (70% in 1980-81), typically the women faculty
members directly responsible for administrating women’s ath-
letics at an institution.42

The NCAA initiated national championships for women in
1981. For nine years, the NCAA both opposed the application
of Title IX to intercollegiate athletics43 and tried to take over

for female athletes that were qualifying events for the AIAW national champi-
onships. Id. at 29.
42, Id. at 25.
43. From the time the Title IX regulations were proposed in 1974 until the De-
partment of Health, Education and Welfare (HEW) issued its final policy inter-
pretation in 1979, the NCAA sought to dilute or eradicate Title IX compliance
requirements for intercollegiate athletics. The AIAW, in contrast, was working
for Title IX regulations strong enough to assure equal opportunity for women
in athletics. The AIAW and NCAA views on Title IX clashed at every stage of
HEW's development of Title IX compliance standards for intercollegiate athlet-
ics.
In 1974, the NCAA attempted both to influence the proposed Title IX ath-
letics regulation and to exclude athletics from Title IX coverage. Displeased
with the efforts of women's groups who supported the application of Title IX to
athletics, the NCAA Joint Legislative Committee on Athletics and Education
reported that
[tihe Association [NCAA] is working diligently toward changes in
Title IX regulations as they pertain to women’s sports on college
campuses. Seemingly, a majority of senators and congressmen
agree with the NCAA position that the basic law was not intended
to give [HEW] control over intercollegiate athletic programs. Con-
fusion appears to reign within HEW regarding interpretations of
the legislation, and various women's activist groups have compli-
cated the issues by disseminating false and misleading
information.

1973-74 NCAA Annual Reports 83, quoted in Lopiano, Afdavit, supra note 2, at

61.

On May 20, 1974, Senator Tower introduced in Congress an amendment to
Title IX that would have exempted revenue-producing sports from Title IX cov-
erage. Male athletes on revenue-producing sports teams, such as men’s foot-
ball and basketball, receive significantly larger budgets and more benefits than
athletes on other men’s teams. An exemption for these teams would have left
women'’s athletic equality measureable against only the reduced benefits re-
ceived by male athletes on men’s minor sport teams. The AIAW lobbied ag-
gressively to defeat the Tower Amendment; the NCAA lobbied aggressively to
enact it. The Tower Amendment was deleted in conference committee. Dr.
Lopiano concluded,

[t]he opposing activities of ALAW and NCAA regarding the Tower

Amendment brought to a head deep differences between them

with regard to Title IX and the meaning of equal opportunity in in-

tercollegiate athletics. . . . AIAW and NCAA were to continue as

the major actors in the Title IX/athletics controversy. . . .
Lopiano, Affidavit, supra note 2, at 64.

As HEW's work on the proposed Title IX regulations progressed in 1974
and 1975, the NCAA Executive Director said that the Title IX regulations would
mean the “possible doom of intercollegiate sports.” Bart Barnes and Nancy
Scannell, No Sporting Chance: the Girls in the Locker Room, The Washington
Post (May 12, 1974), at Al4. Gwen Gregory, author of the HEW regulations, re-
ported that “the NCAA is determined to sabotage Title IX. . . [T]hey're throw-
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the administration of women’s intercollegiate athletics.#¢ Dr.

ing in red herrings, asking us to be arbitrary.” Bart Barnes and Nancy
Scannell, Ohio State Gears for Change, Penn State ‘Scared to Death’, The
Washington Post (May 13, 1974) at A20.
On July 21, 1975, the final Title IX regulations became effective. The NCAA

expressed its frustration in an editorial in NCAA News.

[T1he leadership of AIAW . . . worked hand-in-glove with the wo-

men lawyers of HEW in writing Title IX regulations which require

equal recruiting and equal scholarships (with minimum or no re-

gard for qualifications of the recipients).

All of this in the interest of integration and equality? Don't be-
lieve it. Flushed with its heady victory at HEW, the AIAW . . . con-
tinues to urge its campus colleagues to insist upon segregation.
Editorial, NCAA News, July 15, 1975, at 2, quoted in Lopiano, Affidavit, supra
note 2, at 80.

HEW began work on a policy interpretation for the Title IX regulations in
1978. The policy interpretation was needed to provide HEW with a framework
for resolving the numerous Title IX athletics complaints HEW received after
the Title IX compliance deadline passed on July 21, 1978. HEW appointed six
HEW staff members, a women’s athletic director and William Davis, President
of the University of New Mexico, to a panel that would work to finalize the
HEW Title IX policies for intercollegiate athletics. Davis reported to the NCAA
Executive Director that he was pessimistic because the panel was enforce-
ment-minded. 1977-1978 NCAA Reports 181-82, cited in Lopiano, Affidavit,
supra note 2, at 112. When HEW's proposed policy interpretation was issued,
the NCAA’s Secretary-Treasurer assured NCAA members that the provisions
of the proposed policy interpretation were not Davis’ fault, but reflected “the
entrenched thinking of HEW's cadre of young, female lawyers.” 1979 NCAA
Convention Proceedings 64, quoted in Lopiano, Affidavit, supra note 2, at 120.

When HEW issued its final policy interpretation of the Title IX athletics
regulations in 1979, NCAA legal counsel told the NCAA membership that “the
policy interpretation is not law and has no prescriptive effect whatsoever. I re-
peat, the interpretation is not a statement of Federal law and no institution is
legally bound to follow it.” 1980 NCAA Convention Proceedings 67, quoted in
Lopiano, Afidavit, supra note 2, at 140.

44. In 1971, the NCAA first proposed to establish a Women's Division to gov-
ern women’s intercollegiate athletics as an NCAA affiliate. The proposed Wo-
men's Division would have been subject to the NCAA constitution and would
have had limited representation on the NCAA Council. Charles Neinas of the
NCAA staff contacted the AIAW about a possible AIAW affiliate membership
with the NCAA:

The long and short of it is—if the NCAA is going to preclude fe-

males from its NCAA events and generally discourage their partici-

pation on men [sic] varsity squads, then the NCAA must devise a

means to provide comparable opportunities for women enrolled in

its member institutions. We hope that your organization would be

the vehicle to fill that need, but if you feel that you cannot make

the adjustments necessary to accomplish that end, then I suppose

that we will have to look to some other solution.
Letter to Lucille Magnusson, AIAW representative, from Charles Neinas, Sep-
tember 23, 1971, quoted in Lopiano, Affidavit, supra note 2, at 49. The ALAW ob-
jected to the NCAA proposal.

There is only one inference that can be made from this threat: the

AIAW must become the female arm of the NCAA, or NCAA will set

up a competing program to the AIAW in its member schools. . . .

A group of professional women educators have designed an organi-



132 Law and Inequality [Vol. 2:121

Donna Lopiano explains these actions:

zation and a program in accordance with their accepted philosophy

and standards to meet the needs and interests of college women

students. To have it now threatened by an organization designed

for men and controlled by men would cause . . . a furor. . ..
Letter from Rachel Bryant, consultant to the AIAW, to Walter Byers, October 8,
1971, quoted in Lopiano, Affidavit, supra note 2, at 50-51. The NCAA, noting that
the women would prefer to administer their own programs, took no further ac-
tion and instructed its Committee on Women’s Athletics to continue study of
the governance problem. Lopiano, Affidavit, supra note 2, at 51-52. )

In 1973, AIAW members voted to meet with the NCAA to develop policies
for governing intercollegiate athletics. The NCAA initially supported this idea.
A few weeks later, however, the NCAA refused to meet with the AIAW. In the
interim, NCAA representatives had met with HEW regarding the Title IX regu-
lations HEW was developing. That meeting was apparently unsatisfactory to
the NCAA and Carol Gordon, President of the AIAW, reported to the AIAW ex-
ecutive board that

NCAA is now no longer interested in meeting with us. They feel
that nothing is to be gained and I think that now there is a quite
different climate in the NCAA office than there was before. . . .
[1]t may mean that they feel so threatened that they feel they are
going to have to gain a more controlling position than had been the
case even two weeks ago before they met what was to them a dead
end in the HEW office. . . .
Carol Gordon, Memorandum to the AIAW Executive Board, February 22, 1974,
at 1, quoted in Lopiano, Affidavit, supra note 2, at 57.

In 1974, the NCAA Long Range Planning Council recommended that NCAA
“immediately pursue an aggressive course” toward initiating its own women's
national championships and merging with AIAW. National Collegiate Athletic
Association, Summary of NCAA Meetings Concerning Women's Athletics Mat-
ters 1963-1980, 9 (December 4, 1980) (unpublished manuscript), quoted in Lopi-
ano, Affidavit, supra note 2, at 67. AIAW representatives met with the NCAA in
October 1975 to discuss a single governance organization for women's and
men's intercollegiate athletics. The AIAW suggested dissolving the AIAW and
the NCAA and forming a new unified organization. The NCAA suggested that
NCAA sponsor both women's and men's intercollegiate athletics. An AIAW
representative stated that AIAW expected equal representation in a combined
organization. An NCAA representative replied that the NCAA council would
probably not accept equal representation. After this meeting, the NCAA repre-
sentative recommended that NCAA create its own women's athletic competi-
tion. Lopiano, Affidavit, supra note 2, at 67-68.

At its 1975 annual convention, the NCAA Council proposed to its members
that NCAA initiate women's national championship events. The AIAW urged
the NCAA to drop the proposal, stating that “AIAW has no choice but to view
[this] as an effort by NCAA to undermine the existing women’s intercollegiate
championship program.” 1975 AIAW Executive Board and Delegate Assembly
Minutes 10, quoted in Lopiano, Affidavit, supra note 2, at 73. The NCAA mem-
bership defeated the NCAA council proposal for women’s championships.
Lopiano, Affidavit, supra note 2, at 75.

Despite its membership’s rejection of NCAA sponsorship of women’s ath-
letic championships, the NCAA developed a new plan for NCAA governance of
women's athletics in 1975. The plan was very similar to the one defeated at the
1975 NCAA convention. The AIAW objected to the new plan.

We believe that to assure women'’s voice in decisions at this stage
in women’s intercollegiate sports development, it is necessary
either to maintain a separate organization for the governance of
women's athletics or to guarantee women’s equal voice at all levels
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[T]he NCAA pursued its two-pronged assault on women’s

intercollegiate athletics: to dilute or eradicate Title IX's

coverage of intercollegiate athletics; and to expand into wo-

men's athletics. . . . [E]ither of these efforts would have

been materially altered by the success of the other: the

NCAA would have been far less interested in undermining

Title IX had it controlled women’s intercollegiate athletics

and far less eager to control women’s athletics had it suc-

cessfully truncated Title IX coverage.35
The first year the NCAA offered women’s championships, the
AIAW’s membership declined twenty percent after a decade of
consistent growth.46 The AIAW disbanded one year later; most
women’s athletics programs are now governed by the NCAA.
NCAA voting representatives are overwhelmingly male,4? and
women hold only 15-25% of the positions on NCAA commit-
tees.#® Since 1982, female professionals in athletics have lost
the AIAW—an organization that was strongly supportive of Ti-

of operation within any merged organization, which the NCAA Ex-
ecutive Council is apparently unwilling to do. The institution of a
women’s program by a male sports governing organization does
nothing to assure women of real programmatic or administrative
equality. Without these assurances, AIAW must strongly oppose
the commencement of a women’s program by the NCAA.
Leotus Morrison, Memorandum to AIAW Voting Representatives, April 29, 1975,
quoted in Lopiano, Affidavit, supra note 2, at 79.

_At its 1976 annual convention, the NCAA membership again rejected an
NCAA Council proposal that NCAA offer women’s national championships.
Lopiano, Affidavit, supra note 2, at 96. Undeterred by its membership’s prior
two refusals to authorize an NCAA program for women, the NCAA again pro-
posed initiating NCAA women’s national championships at the 1978 annual
convention. The NCAA membership defeated the proposal. Id. at 103. The
1979 NCAA convention also defeated a proposal to initiate an NCAA women's
program, for the fourth time in five years. Id. at 120-121.

Finally, in 1980, the NCAA convention approved the initiation of women'’s
NCAA national championships for two of the three NCAA competitive divi-
sions. Id. at 145. In 1981, the NCAA convention considered a proposal to offer
women’s championships in the remaining competitive division. This proposal
was defeated in a 124-124 tie, and again defeated by one vote, 127-128, on a re-
count. On a motion to reconsider, the proposal later passed, 137-117. Id. at 233.

45. Lopiano, Affidavit, supra note 2, at 102.

46. Id. at 265-66. The AIAW lost 48% of its Division I members. This was a
substantial loss, since the income from Division I championship events and tel-
evision coverage constituted 50% of the ALAW’s annual income. Id.

47. Males were 95% of NCAA voting representatives in 1980-81. Id. at 25.

48. Id. at 172-73. The NCAA conducted two meetings with women'’s athletic di-
rectors in July 1980. At these meetings, Lopiano recalls, the women objected to
their lack of representation in NCAA governance under the NCAA proposal for
incorporating women into NCAA for two reasons.

First, the NCAA gave women only twenty percent representation on NCAA
committees. The NCAA gave women no assured representation on sport com-
mittees, which govern rules and competition for each particular sport. While
women would be an average of 22.8% of the members on most NCAA commit-
tees, NCAA afforded women representation of only 18% and 16.6% on its two
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tle IX and one in which they were a voting majority. They now
constitute a small minority of representatives in the NCAA—an
organization historically opposed to Title IX.

Professional women in athletics have lost most of their
power to fight for equal status and treatment for female inter-
collegiate athletes. Institutions have deprived female athletic
administrators of the power to develop women's programs
through the merger of formerly separate athletic departments.
Departmental mergers have dramatically reduced the number
of females who administer and coach women’s athletic teams.
These women have also lost the power to shape national policy
for the governance of women’'s athletics, power that they had
exercised through the AIAW until 1982. As the large majority of
NCAA voting representatives and committee members, male
athletic administrators now exercise that power. Because of
these changes in the administration of women’s intercollegiate
athletics, strict enforcement of Title IX by the OCR is crucial.

Section Two will outline briefly the development of the
athletics regulations under Title IX and describe the compli-

most powerful committees (NCAA Council and Executive Committee). /d. at
153, 162-64.

Second, the NCAA refused to change its “one institution-one vote” rule.
Female administrators had proposed that institutions receive two votes, one for
the women'’s program and one for the men’s program. The NCAA rule “virtu-
ally insured that institutional delegates to the annual NCAA Convention would
continue to be those faculty representatives and athletic directors primarily
concerned with men’s athletics.” Id. at 153-54.

The AIAW’s position on the NCAA plan was that

the fundamental issue at stake in the NCAA’s unilateral decision
to initiate women's championships is whether those directly in-
volved in women's athletic programs have the right (as did those
involved in men’s athletics) to develop an intercollegiate athletic
program and system of governance designed to meet the interests
and abilities of women student-athletes, or whether a system
designed to serve men's athletic programs should be forcibly im-
posed upon women. AIAW was created to meet, and is meeting,
the needs of women's athletics. The NCAA action did not arise in
response to demands from those involved in women’s athletics; it
was denounced and rejected by a virtually unanimous AIAW Dele-
gate Assembly . . . .

The NCAA has neither sought nor been willing to work cooper-
atively with the elected leadership of women’s collegiate athletics;
they do not propose a merger of interests, they propose simply to
absorb women's athletics into the existing men's athletic
structure. . . .

AIAW Executive Committee, Memorandum to AIAW Voting Representatives,
April 11, 1980, quoted in Lopiano, Affidavit, supra note 2, at 155-56.

As in the case of athletic department merger, the result of the NCAA gov-
ernance plan was to radically increase the male athletic administrators’ control
over women's athletics with no concomitant increase in female athletic admin-
istrators’ control over men's intercollegiate athletics.
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ance standards the OCR applies in determining whether an in-
stitution violates Title IX in its intercollegiate athletic program.
Section Three will examine the OCR's enforcement of Title IX
in the seventy-two investigations of athletic programs that the
OCR has completed since 1981.

I1. Title IX—Compliance Standards and Enforcement Provisions

A. Development of the Title IX Athletics Regulation and
Policy Interpretation

Title IX of the Education Amendments of 1972 prohibits
discrimination on the basis of sex under any education pro-
gram receiving federal financial assistance.4® When the Depart-
ment of Health, Education and Welfare (HEW) issued
proposed athletics regulations for Title IX in 1974,50 the NCAA
tried to exempt revenue-producing sports from Title IX cover-
age5! Congress rejected the proposed revenue-producing

49. 20 U.S.C. § 1681(a) (1982). Intercollegiate athletics were scarcely discussed
in the debate over the act. In the Congressional debate, only Senator Bayh
spoke about sports. He mentioned football, 117 Cong. Rec. 30,407 (1971), and
privacy concerns in sport facilities, 118 Cong. Rec. 5807 (1972).

50. 39 Fed. Reg. 22,228, 22,230 (1974).

51. Lopiano, Affidavit, supra note 2, at 61-65. The NCAA argued:

It is essential that revenue-producing sports be protected to assure
the funds necessary to offer non-revenue-producing sports pro-
grams to both men and women. . . . Draft regulations of HEW
would severely damage intercollegiate athletic programs of the na-
tion’s colleges which are already sorely pressed with financial
problems.
Id. at 63, quoting Memorandum from Alan Chapman to Chief Executive Of-
ficers, Faculty Athletic Representatives and Athletic Directors of NCAA Mem-
ber Institutions (June 14, 1974).

Revenue-producing sports are sports that have gate receipts and television
revenue that constitute a large portion of the particular sport's budget. Foot-
ball and men’s basketball are the primary revenue producers in men's intercol-
legiate athletics. These sports also usually require the largest budgets in a
men's program. If football and men’s basketball were excluded from Title IX
coverage, as the NCAA proposed, the OCR would have only measured women's
athletic budgets against minor men’s sports budgets and benefits. Such an ex-
emption would have substantially reduced the impact of Title IX. .

The NCAA based its exemption argument on the myth that men’s sports
produce excess revenue. In an NCAA News discussion of Title IX, the NCAA
said:

The money to pay for it? That will be the income generated by
men’s intercollegiate athletics, either from gate receipts or donated
funds, or both. While decrying the undesirable aspects of income-
oriented men's intercollegiate athletics, the women, backed by
Federal decree, now demand their share of this tainted money—
NOT their share of the net, but of the GROSS receipts—to finance
the females in the style to which they feel they should become ac-
customed. . . .

Why not? If it doubles the cost, the women aren't concerned
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sports exemption and made clear in 1974 that it intended all
athletic programs to be subject to the Title IX regulations.52

because they do not have to find the dollars to pay the bills. They
plan to live it up on big brother’s credit card.

Editorial, NCAA News, July 15, 1975, at 2, quoted in Lopiano, Affidavit, supra

note 2, at 80.

Financial data on athletic programs demonstrates that men's sports do not
generate enough income to support their own programs. Sixty-nine percent of
all men's athletic programs produce deficits and 81% of football programs do
not support themselves. Some institutions require their men’s athletic pro-
grams to support themselves. Yet 37% of athletic programs at such institutions
are not self-supporting. Donna Lopiano, Solving the Financial Crisis in Inter-
collegiate Athletics, 60 Educational Record 394 (1979) (based upon data gath-
ered by the NCAA and the AIAW). During the years 1970-1977, Division I
athletic programs without football and Division III programs with football in-
creased expenditures with the inflation rate. Division I and II programs with
football, however, increased expenses beyond the inflation rate. /d. at 401.
Lopiano concluded that “football seems to contribute to, rather than alleviate,
financial problems.” Id. at 402.

Men's athletic administrators often claim that the financial needs of wo-
men's athletics are the cause of the financial crisis in men’s athletics. The
financial crisis would exist, however, “even if women'’s athletics were not a fac-
tor.” Id. at 397. Fifty to ninety-five percent of funds for women's athletics come
not from men’s athletics, but from the institution. /d. The increase in men’'s
athletics budgets since 1973 has been more than 50% greater than the total cur-
rent women’'s athletics budget in NCAA Division I institutions. Candace Ho-
gan, Title IX Versus Football, 5 Coaching: Women’s Athletics 56, 57 (1979).
“[S]chools are spending in five years twice as much to beef up their privileged
men than they are spending on women to whom they have offered virtually
nothing for the past 50 years.” Id.

52. Senator Tower introduced an amendment to Title IX that would have ex-
cluded revenue-producing sports from coverage under the Act. 120 Cong. Rec.
15,322 (1974). A House-Senate Conference Committee deleted the Tower
Amendment. Conf. Rep. No. 1026, 93rd Cong., 2d Sess., reprinted in 1974 U.S.
Code Cong. & Ad. News 4206, 4271. An amendment by Senator Javits was
adopted instead:

The Secretary shall prepare and publish, not later than thirty days
after the enactment of this Act, proposed regulations implementing
the provisions of Title IX of the Education Amendments of 1972 re-
lating to the prohibition of sex discrimination in federally assisted
education programs which shall include with respect to intercolle-
giate athletic activities reasonable provisions considering the na-
ture of particular sports.
Act of Aug. 2], 1974, Pub. L. No. 93-380, § 844, 88 Stat. 612 (1974).

While the Javits Amendment expressed congressional intent that Title IX
apply to intercollegiate athletics, controversy continues about whether Title IX
can apply to intercollegiate athletics. Since athletics programs do not receive
direct financial assistance, opponents of Title IX's application to athletics argue
that athletics is not an “education program receiving federal financial assist-
ance” within the reach of the statute. The institutions which sponsor athletic
programs do, however, receive federal financial assistance. For opposing views
on this issue, see Thomas Cox, Intercollegiate Athletics and Title I1X, 46 Geo.
Wash. L. Rev. 34 (1977) and Janet Kuhn, Title /X: Employment and Athletics
are Outside HEW's Jurisdiction, 65 Georgetown L. J. 49 (1976). For a review of
recent judicial decisions on this issue, see Kevin Nelson, Title IX: Women's Col-
legiate Athletics in Limbo, 40 Wash. & Lee L. Rev. 297 (1983).
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HEW issued regulations pursuant to Title IX in 197553 and
President Ford signed them on May 27, 1975.5¢ The regulation
sets forth ten factors for the OCR to use to determine whether
an institution’s athletic program complies with Title IX:55

1) Whether the selection of sports and levels of competi-
tion effectively accommodate the interests and abili-
ties of members of both sexes;

2) The provision of equipment and supplies;

3) Scheduling of games and practice time;

4) Travel and per diem allowance;

5) Opportunity to receive coaching and academic
tutoring;

6) Assignment and compensation of coaches and tutors;

7) Provision of locker rooms, practice and competitive
facilities;

8) Provision of medical and training facilities and
services;

9) Provision of housing and dining facilities and services;

10) Publicity.56

53. 3¢ CF.R. § 106.41 (1983).

54. 43 Fed. Reg. 58070 (1978). Title IX provided that “no such regulation, or or-
der shall become effective unless or until approved by the President.” 20 U.S.C.
§ 1682 (1982).

55. Another part of the regulations dealt with the issue of separate sex athletic
teams. The regulation provides that an institution may sponsor separate teams
for women and men “where selection for such teams is based upon competitive
skill or the activity involved is a contact sport.” 34 C.F.R. § 106.41(b) (1983). If
an institution provides one team in a particular sport for one sex and not for
the other sex and “athletic opportunities for members of [the excluded sex}
have previously been limited,” members of the excluded sex may participate
on that team if they meet the necessary performance standards to do so. Con-
tact sports, which include football, boxing, wrestling, rugby, ice hockey and bas-
ketball, are not affected by this section.

This article does not deal with the issues of separate but equal athletic
teams. It focuses instead upon Title IX’s practical impact upon women'’s inter-
collegiate athletics and upon the OCR's efforts to enforce Title IX in athletics.
The current nationwide practice is to have separate sex athletic teams, and the
OCR completed its compliance reports in that context. This article is devoted
to examining those reports.

Several articles deal with the issue of separate sex athletic teams. See
Joan Kutner, Sex Discrimination in Athletics, 21 Vill. L. Rev. 876 (1976);
Timothy McNamara, Sex Discrimination in High School Athletics, 47 U. M. K.
C. L. Rev. 109 (1978); Mark Rettig, Sex Discrimination in Intercollegiate Athlet-
ics, 61 Ia. L. Rev. 420 (1975); Richard Rubin, Sex Discrimination in Interscholas-
tic High School Athletics, 25 Syracuse L. Rev. 535 (1974); Kenneth Stroud, Sex
Discrimination in High School Athletics, 6 Ind. L. Rev. 661 (1973); Note, Imple-
menting Title IX: The HEW Regulations, 124 U. Pa. L. Rev. 806 (1976); Note, Sex
Discrimination and Intercollegiate Athletics: Putting Some Muscle on Title I1X,
88 Yale L. J. 1254 (1979); Note, Sex Discrimination in High School Athletics: An
Examination of Applicable Legal Doctrines, 66 Minn. L. Rev. 1115 (1982); and
Comment, Sex Discrimination in Athletics: Conflicting Legislative and Judicial
Approaches, 29 Ala. L. Rev. 390 (1978).

56. 34 C.F.R. § 106.41(c) (1983).
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The regulation also provides that an institution that awards
athletic scholarships must provide “reasonable opportunities”
for these scholarships to female and male athletes in propor-
tion to the number of females and males that participate in the
institution’s intercollegiate athletic program.5? HEW allowed
secondary and post-secondary educational institutions three
years to comply with the Title IX regulations.58 The transition
period expired on July 21, 197858

By July 1978, HEW had received nearly one hundred com-
plaints alleging Title IX violations at more than fifty colleges
and universities.60 HEW proposed a policy interpretation of
the athletics regulation on December 11, 1978 to provide a
framework for resolution of these complaints.61 After HEW al-
lowed a period of public comment,2 it issued the final policy in-
terpretation of the athletics regulations on December 11, 1979.63

According to HEW’s policy interpretation, the OCR is to
assess compliance with Title IX in three areas: athletic schol-
arships, other program areas, and accommodation of athletic
interests and abilities. When an institution awards athletic
scholarships, Title IX requires the institution to provide aid
“substantially proportional” to the number of female and male
participants in its athletic program.64¢ In addition, institutions

57. 34 C.F.R. § 106.37(c) (1983).

58. 3¢ C.F.R. § 106.41(d) (1983).

59. 43 Fed. Reg. 58,071 (1978). Several articles analyze the Title IX athletics
regulations. See Mark Kadzielski, Postsecondary Athletics in an Era of Equal-
ity: An Appraisal of the Effect of Title IX,5 J. C. & U. L. 123 (1978-79); Mark
Kadzielski, 7Title IX of the Education Amendments of 1972: Change or Con-
tinuity?, 6 J. L. & Educ. 183 (1977); Note, Implementing Title IX: The HEW Regu-
lations, 124 U. Pa. L. Rev. 806 (1976); and Note, Sex Discrimination and
Intercollegiate Athletics: Putting Some Muscle on Title 1X, 88 Yale L. J. 1254
(1979).

60. 44 Fed. Reg. 71,413 (1979).

61. /d. For comment upon the proposed policy interpretation, see John Gaal
and Louis DiLorenzo, The Legality and Requirements of HEW's Proposed *“Pol-
icy Interpretation” of Title IX and Intercollegiate Athletics, 6 J. C. & U. L. 161
(1980).

62. HEW received over seven hundred comments. 44 Fed. Reg. 71413 (1979).

63. Id. For comment upon the final policy interpretation, see John Gaal, Louis
DiLorenzo & Thomas Evans, HEW's Final “Policy Interpretation” of Title IX
and Intercollegiate Athletics, 6J. C. & U. L. 345 (1980), and June Jensen, Title IX
and Intercollegiate Athletics: HEW Gets Serious About Equality in Sports?, 15
New England L. Rev. 573 (1980).

64. 44 Fed. Reg. 71,414 (1979).

The Department will measure compliance with this standard
by dividing the amounts of aid available for the fembers of each
sex by the numbers of male or female participants in the athletic
program and comparing the results. Institutions may be found in
compliance if this comparison results in substantially equal
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must give female and male athletes equivalent treatment, bene-
fits, and opportunities in eleven enumerated program areas.ss
The policy interpretation defines “equivalency” as “equal or

amounts or if a resulting disparity can be explained by adjust-

ments to take into account legitimate, nondiscriminatory factors.
Id. at 71,415. HEW's policy interpretation gives two examples of legitimate,
non-discriminatory factors: 1) the costs of out-of-state tuition at public institu-
tions unevenly distributed between women's and men's programs (if the une-
ven distribution is not the result of an institutional policy limiting offers of out-
of-state scholarships to women or men) and 2) reasonable decisions to dis-
burse athletic scholarship funds in order to facilitate program development
that may cause a temporary violation of the required proportionality between
men’s and women’s programs. Jd.

65. Id. Nine of these eleven program areas are listed in the Title IX regulation:
equipment and supplies, scheduling of games and practice times, travel and per
diem allowance, coaching, tutoring, locker rooms and competitive facilities,
medical and training services, housing and dining services, and publicity. See
supra text accompanying note 56. HEW also included in the eleven program
areas the institution’s provision of support services to its women’s and men’s
athletic programs (clerical help, office space, etc.) and the recruitment of stu-
dent-athletes. /d. The Title IX regulation permits HEW to consider areas not
specifically listed in the regulation. Before giving the list of factors to be used
to evaluate an athletic program's compliance with Title IX, the regulation
states that “in determining whether equal opportunities are available, the Di-
rector will consider, among other factors . . . .” 34 C.F.R. § 106.41(c) (1983) (em-
phasis added).

HEW’s policy interpretation lists several factors for the OCR to consider in
evaluating an institution’s Title IX compliance in each of these program areas:

Equipment and Supplies: 1) quality, 2) amount, 3) suitability, 4) mainte-
nance, and 5) availability.

Scheduling of Games and Practice Times: 1) number of competitive events
per sport, 2) number and length of practice sessions, 3) time of day competitive
events are scheduled, 4) time of day practices are scheduled, §) opportunities
for pre- or post-season play.

Travel and Per Diem Allowance: 1) modes of transportation, 2) housing fur-
nished during travel, 3) length of stay before and after competitive events,
4) per diem allowance, §) dining arrangements.

Availability, Qualifications, and Compensation of Coaches: 1) availability
of full-time coaches, 2) availability of part-time or assistant coaches, 3) availa-
bility of graduate assistants, 4) training and experience of coaches, 5) profes-
sional standing of coaches, 6) rate of compensation, 7) duration of contract,
8) conditions of contract renewal, 9) nature of duties performed, 10) working
conditions, 11) other terms and conditions of employment.

Availability, Qualifications and Compensation of Academic Tutors:
1) availability, 2) procedures and criteria for obtaining tutoring services,
3) qualifications, 4) other training and experience, 5) hourly rate of pay, 6) pu-
pil loads per tutoring session, 7) other terms and conditions of employment.

Provision of Locker Rooms, Practice and Competitive Facilities: 1) quality
and availability of facilities, 2) exclusivity of use during games and practice
times, 3) availability of locker rooms, 4) quality of locker rooms, §) mainte-
nance of facilities, 6) preparation of facilities for practice and competitive
events.

Provision of Medical and Training Facilities: 1) availability of medical per-
sonnel and assistance, 2) health, accident and injury insurance, 3) availability
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equal in effect.”66 HEW’s policy interpretation does not require
that institutions allocate identical benefits to female and male
athletes if the overall difference in treatment of female and
male athletes in the program is negligible.67

The OCR must finally assess whether an institution is
“equally effectively” accommodating the athletic interests and
abilities of its female and male students.6®8 There are three
ways an institution can satisfy this requirement. First, an insti-
tution complies with Title IX if it offers each sex opportunities
to participate in athletics that are proportional to that sex’s en-
rollment at the institution.6® Second, an institution complies if
it can demonstrate a history and continuing practice of ex-
panding its athletic program in a way responsive to the athletic
interests of the “underrepresented” sex.’® If an institution fails
to comply with Title IX under the first two tests, the OCR will
find that institution in compliance if it can demonstrate that it
is currently accommodating the interests and abilities of the
underrepresented sex in its athletic program.”

With the development of the policy interpretation, the

and quality of weight, conditioning and training facilities, 4) availability and
qualifications of athletic trainers.

Provisions of Housing and Dining Facilities and Services: 1) housing pro-
vided, 2) special services such as maid service and parking.

Publicity: 1) availability and quality of sports information personnel, 2) ac-
cess to other publicity resources, 3) quantity and quality of publications and
promotional activities.

Recruitment of Athletes: 1) substantial equality of opportunity for coaches
to recruit, 2) availability of financial resources to meet the recruitment needs of
each program, 3) whether the differences in treatment of prospective student
athletes disproportionately limits recruitment of students of either sex.

Provision of Support Services: 1) amount of administrative assistants,
2) amount of secretarial and clerical assistance.

44 Fed. Reg. 71,416, 71,417 (1979).

66. Id. at 71,415,

67. The policy interpretation requires HEW to examine whether disparities of
a “substantial and unjustified nature” exist in the institution’s treatment of fe-
male and male athletes in an institution’s overall athletic program. Individual
disparities may also violate Title IX if they are “substantial enough in and of
themselves to deny equality of athletic opportunity.” Id. at 71,417.

68. Id. at 71,414. The policy interpretation provides:

The Department will assess compliance with the interests and abil-
ities section of the regulation by examining the following factors:
a) the determination of athletic interests and abilities of students;
b) the selection of sports offered, and c) the levels of competition
available, including the opportunity for team competition.

Id. at 71,417.

69. Id. at 71,418,

70. I1d.

71. Id. To determine the athletic interests of the underrepresented sex, an in-
stitution must use methods of assessment that take into account “the nation-
ally increasing level of women's interests and abilities . .. and [that] are
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OCR was finally ready to begin investigation and enforcement
of Title IX in intercollegiate athletics, seven years after its
enactment.

B. Enforcement Provisions of Title IX

HEW'’s policy interpretation provides two procedures that
the OCR can use to enforce Title IX: compliance reviews and
investigation of complaints about the athletic programs at indi-
vidual institutions.” In compliance reviews, the Department of
Education™ periodically selects institutions to investigate for
compliance with the Title IX regulations.74 The Department
also investigates all written complaints alleging that an institu-
tion is violating Title IX.75

The Department of Education has ninety days to investi-
gate a complaint and ninety more days to negotiate a voluntary
compliance agreement with an institution that is violating Title
IX.%6 The institution and the Department agree upon steps the
institution is to take in order to achieve compliance. In addi-
tion, the institution and the Department establish a timetabie
for the institution to reach both interim goals and final compli-
ance.”?” Once the Department approves these compliance
plans, it must periodically review the institution’s implementa-
tion of the plan. The policy interpretation does not specify how
often the Department will conduct these periodic reviews.”™

When the OCR finds that an institution is violating Title
IX and the OCR and the institution cannot develop a satisfac-
tory compliance plan, the formal administrative enforcement
process begins.? The first step in this process is a hearing

responsive to the expressed interests of students capable of intercollegiate
competition who are members of an underrepresented sex.” Id. at 71,417.

72. Id. at 71,418.

73. Congress created the Department of Education as a separate executive de-
partment in 1979. Act of Oct. 17, 1979, Pub. L. No. 96-88, § 201, 93 Stat. 668, 671
(codified at 20 U.S.C. § 3411 (1982)). The Department adopted HEW's Title IX
regulations and policy interpretation on May 9, 1980. 45 Fed. Reg. 30,955 (1980).

74. 44 Fed. Reg. 71,418 (1979).

75. Id. Any person or class of persons who believe that they have been dis-
criminated against may file a written complaint with the Department of Educa-
tion not later than 180 days after the date of the alleged discrimination. 34
C.F.R. § 100.7(b) (1983).

76. Id. Title IX requires that the Department attempt to secure voluntary
compliance. 20 U.S.C. § 1682 (1982).

T1. 44 Fed. Reg. 71,418 (1979).

8. Id.

1. Id. at 71,419. 34 C.F.R. § 106.71 adopts procedures for enforcement set forth
at 3¢ CFR. §1006-100.11 (1983) and 34 C.F.R. Part 101 (1983). 34 C.F.R.
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before an administrative law judge.8¢ The administrative law
judge makes an initial decision on the institution’s compliance
with Title IX. Both the Department of Education and the insti-
tution may appeal the initial decision to the reviewing author-
ity in the Department.8! The institution may then request
review by the Secretary of Education.82 The Secretary’s review
is discretionary.s3 If the Department decides to withdraw fed-
eral funding from the institution, the Secretary reports the ac-
.tion to the proper Senate and House committees thirty days
before termination of funds.84 An institution deprived of fed-
eral funds may seek judicial review of the Department’s
actions.8s

The OCR has not yet employed the formal administrative
process in enforcing Title IX in intercollegiate athletics. All in-
stitutions that the OCR found in violation of Title IX in their
intercollegiate athletics programs have formulated voluntary
compliance plans acceptable to the OCR.

HI. OCR Compliance Reviews of Individual Colleges and Universities

The Office for Civil Rights (OCR) of the Department of
Education has been investigating athletic programs at individ-
ual institutions for Title IX compliance for nearly four years.86
The OCR investigators meticulously catalogue and compare an
institution’s provisions for female and male athletes in each
program area set forth in the Title IX regulations and policy in-
terpretation.8” The OCR evaluates an institution’s athletic pro-
gram in each program area; in general, institutions must meet
Title IX standards in all areas in order to comply with Title

§ 100.8(a) provides that formal steps to suspend federal funding will be taken if
informal means of obtaining compliance fail.

80. 34 C.F.R. § 100.9(b) (1983).

81. 34 C.F.R. § 100.10(a) (1983).

82. 34 C.F.R. § 100.10(e) (1983).

83. Id.

84. 20 U.S.C. § 1682 (1982).

85. 20 U.S.C. § 1683 (1982).

86. For the date the OCR initiated its Title IX investigation of each institu-
tion's athletic program, see Appendix B.

87. For a list of program areas covered by the Title IX athletics regulation and
policy interpretation, see supra note 65. The OCR presents the results of each
investigation in a document called a “statement of findings.” The statement of
findings presents a separate factual finding and compliance conclusion for each
athletic program area. It ends with a summary of the violations that the OCR
found, a description of the institution’s voluntary compliance plan designed to
correct those violations, and an overall compliance conclusion. See, e.g., State-
ment of Findings—University of Iowa (March 31, 1982).
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IX.88 Reports are divided into three major parts: athletic schol-
arships, other program areas, and effective accommeodation of
student athletic interests and abilities. The OCR divides the
reports in this manner because the policy interpretation sets
forth different compliance tests for each of these three areas.8?

This section examines the OCR findings for seventy-two
colleges and universities in nine of the ten OCR regions in the
country.% Eventually, the OCR found all seventy-two institu-
tions in compliance with Title IX.91 The OCR characterized
fifty-three institutions as in compliance, however, only because

88. The OCR found that eight institutions were violating Title IX in only one
of the thirteen athletic program areas. At the end of its statement of findings
for each of these institutions, the OCR considered whether the single violation,
in and of itself, was sufficient to deny female athletes equality in the institu-
tion’s athletic program. The OCR found four institutions in compliance with Ti-
tle IX despite a violation in one program area (Bentley College, the University
of Rochester, Pensacola Junior College, and North Georgia College). Because
the OCR found these four institutions in compliance in their overall athletic
programs, it did not require them to develop compliance plans to cure their sin-
gle violations. The OCR found the other four institutions in violation of Title
IX, and required them to formulate compliance plans to rectify the lone Title
IX violation in their athletic programs (St. Francis College, Texas Christian
University, University of Missouri at Kansas City, and Colorado Northwestern
Community College). All institutions which violated Title IX requirements in
more than one program area had to formulate compliance plans. See Appendix
C.
89. See supra text accompanying notes 64-71. “Other program areas” includes
eleven of the thirteen areas the OCR investigates: provision of equipment and
supplies; scheduling of games and practice times; travel and per diem allow-
ance; availability, assignment, and compensation of coaches; availability, as-
signment, and compensation of tutors; provision of locker rooms, practice and
competitive facilities; provision of medical and training services; provision of
housing and dining services; provision of publicity; recruitment of student ath-
letes; and provision of support services. The remaining two areas investigated,
athletic scholarships and effective accommodation of student athletic interests
and abilities, each have their own, distinct standards for compliance.

90. This article is based upon all statements of findings the OCR regional of-
fices had completed as of September 15, 1983 in regions I through VII and re-
gion IX. Region VIII findings are complete as of December 1, 1982. Region X
had not completed a single investigation as of September 15, 1983. The Region
X OCR office had open intercollegiate athletics cases against six institutions,
and was negotiating with five institutions to develop voluntary compliance
plans at that time. Letter to the author from Larry P. Omo, Director, Post-
secondary Education Division, Office for Civil Rights, Region X, United States
Department of Education (Sept. 15, 1983). Appendix A lists the states covered
by each regional office of the OCR.

91. An institution is in compliance with Title IX if the OCR either finds no dis-
parate treatment of female and male athletes, or if an institution submits a
compliance plan that will correct cited disparities. See, e.g., Statement of Find-
ings—Yale University 30 (April 19, 1982) (the OCR found that the university
complied in all areas) and Letter of Findings—Western Michigan University 4
(August 20, 1982) (the OCR found that the university’s compliance plan would
remedy the disparities OCR cited).
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the institutions agreed to implement plans to correct violations
in their athletic programs.?2 This section examines and evalu-
ates the OCR findings and the compliance plans that the OCR
accepted, suggesting ways the OCR can and should improve its
enforcement of Title IX in intercollegiate athletics.

A. Athletic Financial Assistance

An institution must provide female athletes with athletic
scholarship funds that are substantially proportional to their
participation rate in the institution’s athletic program in order
to comply with Title IX.82 To determine compliance, the OCR
compares the percentage of athletes who are female at an insti-
tution to the percentage of total athletic scholarship money
awarded to female athletes at that institution. If these two
figures are substantially equivalent, the OCR finds the institu-
tion in compliance in the awarding of athletic financial assist-
ance. For example, at Canisius College in the academic year
1980-81, female athletes were 23% of the athletic participants
and were awarded 24% of the institution’s athletic financial
assistance. The OCR found Canisius College in compliance
with Title IX in its award of athletic scholarships.%¢ The Univer-
sity of Georgia, however, awarded only 18% of its athletic schol-
arship budget to female athletes in 1980-81, while female
athletes were 30% of the participants in the university’s ath-
letic program. The OCR found that the University did not
award athletic scholarships substantially proportional to the
participation rate of its female athletes, and therefore violated
Title IX in this area.?5 When an institution asserted that it pro-
vided no athletic financial assistance to students, the OCR in-
vestigated that claim to see if the institution was circumventing
Title IX by not labeling athletic aid as such. In each case, the
OCR confirmed that the institution awarded athletes financial

92. See Appendix C. Twenty-one percent of the institutions the OCR investi-
gated were not violating Title IX in any area. Each institution, on the average,
violated 3.55 of the thirteen areas investigated. In each institution the OCR
found to be violating Title IX, the average number of areas violated was 4.75.
The OCR found that one-third or more of the investigated institutions had vio-
lated Title IX in six areas: 33% violated Title IX in the awarding of athletic
scholarships, 43% violated Title IX in the availability of coaching, 42% in the
provision of locker room, practice and competitive facilities, 36% in the provi-
sion of publicity, 51% in the recruitment of student-athletes, and 37% in the ef-
fective accommodation of student athletic interests and abilities. Jd.

93. This is the compliance test set forth in the Title IX athletics policy inter-
pretation. See supra note 64 and accompanying text.

94. See Appendix E.

95. Id.
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aid on the same basis as other students.?

1. The OCR Findings

The OCR found that thirty-nine percent of the institutions
investigated that award athletic scholarships were in violation
of Title IX.87 No institution that awarded female athletes a per-
centage of athletic scholarship funds greater than the participa-
tion rate of female athletes in its athletic program was found to
violate Title IX.98 Generally, the OCR did not permit variations
from proportionality®® over four percent that favored male
athletes.100

Although the fact that an institution awards its male ath-
letes three or four percent more of the athletic scholarship
budget than their percentage participation rate may appear in-
substantial, such a variance results in several male athletes re-
ceiving scholarship funds female athletes should have received
under the plain language of the Title IX policy interpretation.
The impact of a small variance on individual athletes depends

96. In order to verify that the institution did not award athletic financial assist-
ance, the OCR analyzed the distribution of financial aid at the institution to de-
termine if the institution was channeling need-based aid to athletes of one sex.
Thus, the OCR compared the percentage of male and female students receiving
financial aid with the percentage of male and female athletes receiving financial
aid to determine if athletes were receiving more financial aid than other stu-
dents. The OCR also interviewed athletes and coaches to confirm that the in-
stitution was not awarding athletic financial assistance. See, e.g., Statement of
Findings—St. Olaf College 14 (March 17, 1982).

97. Of the seventy-two institutions the OCR investigated, eleven did not award
athletic financial assistance. The OCR found twenty-four violations among the
sxxty-one institutions that award athletic scholarships. See Appendices C and

98. See Appendix E: Athletic Scholarships—Graphical Summary of OCR
Findings.

99. The term “proportional,” as used in this part of the article, means that the

percentage of athletic scholarship budget allotted to female athletes equals the
percentage of total athletes who are female. “Disproportional” means that
these two figures are not equal.
100. The OCR found two institutions in compliance even though the institu-
tions awarded over four percent more athletic scholarship aid to male athletes
than their participation rate: the University of Missouri at Kansas City
(UMKC), with a 6.5% variance, and Pensacola Junior College, with a 7% vari-
ance. See Appendix E. The OCR concluded in both cases that the disparities
were not statistically significant. Statement of Findings—University of Mis-
souri-Kansas City 3 (March 31, 1982); Letter of Findings—Pensacola Junior Col-
lege 3 (May 5, 1981). At UMKC however, 32 male athletes received athletic
scholarships worth $32,500; 31 female athletes received $24,000. Statement of
Findings—University of Missouri-Kansas City 3 (March 31, 1982). Although
there is only one more male athlete than there are female athletes at this uni-
versity, male athletes receive 15% more of the athletic scholarship budget than
female athletes. To the 31 female athletes at UMKC, the $8500 disparity is a
significant difference.
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upon the size of the institution’s scholarship budget. The
larger the athletic scholarship budget at an institution, the
more a small percentage variance disadvantages female ath-
letes. For example, male athletes received, in addition to their
proper proportion of athletic scholarship funds, $30,503 at Bos-
ton College (a 3% variance), $17,615 at Howard University (a
3% variance), $20,257 at Western Michigan University (a 4% va-
riance), $50,612 at Rice University (a 4% variance), and $32,220
at Arizona State University (a 3% variance).101 Based upon the
average athletic scholarship award per female athlete at three
institutions, these funds would have provided athletic scholar-
ships for nine females at Howard University, fourteen females
at Rice University, and sixteen females at Arizona State Uni-
versity.102 Thus, while a small variance appears insubstantial
when presented in percentage form, such a variance can deny a
significant number of female athletes athletic scholarships at
institutions with large athletic scholarship budgets.193 The
OCR, however, declared these five institutions in compliance in
the awarding of athletic scholarships.104

Not only is the OCR’s allowance of these variations inequi-
table in and of itself, but it could also create an institutional
pattern of budgeting male athletes scholarship money that ex-
ceeds the male participation rate by three or four percent.
Twenty-five complying institutions allocate athletic scholarship
funds between male and female athletes disproportionately,
but within four percent of proportionality.105 Of these twenty-
five institutions, sixteen provide disproportionately more ath-
letic scholarship funds to male athletes, while nine provide dis-

101. See Appendix E. These figures were derived from Appendix E by multi-
plying the total scholarship budget at these institutions for the year the OCR
investigated by the difference between the percentage of female athletes and
the percentage of the athletic scholarship budget awarded to female athletes at
the institution.

102. See supra text accompanying note 101, and Appendix E. These figures
were derived by dividing the figure computed for each institution in note 101 by
the average size of athletic scholarship awarded to female athletes at these
institutions.

103. Nine additional athletic scholarships at Howard University would provide
all members of the women’s swimming team (8) or three-fifths of the women’s
basketball team (15), with athletic scholarships. Fourteen additional athletic
scholarships at Rice University would provide athletic scholarships for the en-
tire women's basketball team (14). Finally, at Arizona State University, sixteen
additional athletic scholarships would provide scholarships for all female soft-
ball players (15). See Appendix D.

104. See Appendix E.

105. See Appendix E: Athletic Scholarships—Graphical Summary of OCR
Findings.
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proportionately more athletic scholarship funds to female
athletes.106 Male athletes benefit from these small dispropor-
tionalities in athletic scholarship aid two thirds of the time; wo-
men benefit only half as often as men. Universities seeking
minimal Title IX compliance may simply target their athletic
scholarship budgets to favor male athletes by a disproportional-
ity of up to four percent, rather than budgeting these funds in
proportional amounts. Incentive to budget in this manner
would be particularly strong at institutions with large athletic
scholarship budgets, because four percent of a large budget
would provide several additional athletic scholarships for male
athletes above their proportional share, without, apparently, vi-
olating Title IX,

With a few exceptions, the OCR did not permit large dis-
proportionalities favoring male athletes in an institution’s
awarding of athletic financial assistance. The OCR failed, how-
ever, to investigate beyond small percentage differences to de-
termine the number of female athletes to whom institutions
deny scholarship funds because of the extra money allocated to
male athletes. To determine the extent of the disparity, the
OCR should divide the amount of money allocated to male ath-
letes above their proportional share by the average athletic
scholarship award for female athletes at the institution. If the
institution’s funding disparity denies female athletes several
scholarship awards that would be awarded to female athletes if
the athletic scholarship budget were divided exactly propor-
tional to women’s participation rate, the OCR should declare
the institution in violation of Title IX for two reasons. First, the
athletic scholarship budget is not divided proportionally at
such institutions. Second, the amount of scholarship funds de-
nied female athletes because of the disparity is significantly
large when viewed in terms of average scholarship awards for
female athletes at the institution. Thus, the institution is not
providing scholarships “substantially proportional” to the par-
ticipation rate of its female athletes.

While the OCR almost uniformly found institutions in vio-
lation of Title IX when the percentage of athletic-scholarship
awards to male athletes exceeded the male participation rate
by over four percent, the OCR declared no institution in viola-
tion of Title IX for budgeting athletic financial assistance to fe-
male athletes in a proportion greater than their participation

106. Id.
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rate.197 Of seventeen institutions that awarded greater than
proportional athletic financial aid to female athletes, the OCR
accepted a disproportionality that favored female athletes over
four percent at eight institutions.198 At three of these eight in-
stitutions, the OCR recognized the development of the wo-
men's program as a legitimate, non-discriminatory factor that
justified the disparity.1® The OCR'’s recognition furthers Title
IX’'s remedial purpose. Obviously, an institution’s efforts to de-
velop women’s athletic programs helps to eliminate discrimina-
tion against women in education. Fairfleld University, for
example, designed its scholarship program to attract more fe-
male athletes and thus equalize its proportion of female and
male athletes. As a result, Fairfield University allocated pro-
portionally more athletic scholarship money to female athletes
than to male athletes. The OCR found Fairfield University in
compliance with Title IX.110

Fairfield University's rationale would allow greater than
proportional athletic financial assistance to female athletes at
the vast majority of institutions. At almost all institutions the
OCR investigated, the percentage of female athletes is substan-
tially lower than the percentage of enrolled female students.111

107. Id.

108. I1d.

109. The three institutions are: Fairfleld University, with a 16% variance,
Northwest Missouri State University, with a 6% variance, and Colorado North-
western Community College, with a 12.5% variance. Statement of Findings—
Fairfield University 3, 4 (June 30, 1983); Statement of Findings—Northwest Mis-
souri State University (March 31, 1982) (unpaginated); Statement of Findings—
Colorado Northwestern Community College (March 31, 1982) (unpaginated).
The OCR concluded that athletic financial assistance was simply substantially
proportional at the University of Bridgeport, which had a 6% variance, and pro-
portionally equal at Central Michigan University, where a 5% variance existed.
Statement of Findings—University of Bridgeport 6 (1981); Statement of Find-
ings—Central Michigan University 6 (March 30, 1982). The OCR found that the
disparities in athletic scholarship awards at Bentley College, which had an
8.5% variance, and Spring Hill College, which had a 6% variance, were not sta-
tistically significant. Statement of Findings—Bentley College 4 (March 31,
1982); Letter of Finding—Spring Hill College 3 (June 15, 1983). Longwood Col-
lege, formerly a women's college, had a 9% variance. The OCR found that the
college’s plans for developing its men’s program would result in a proportionate
distribution of athletic scholarships between the sexes in the near future.
Statement of Findings—Longwood College 8-10 (February 18, 1982). See gener-
ally Appendix E.

110. Statement of Findings—Fairfield University 3-4 (June 30, 1983).

111. See generally Appendix O, where the OCR compared the percentage of fe-
males enrolled at each institution with the percentage of female athletic par-
ticipants. The percentage of female athletes was found substantially
proportional to the percentage of female students at only nine of the sixty-eight
institutions investigated that are listed in Appendix O. The percentage of fe-
male athletes exceeded the percentage of enrolled female students at only
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One way an institution can attempt to increase the participa-
tion rate of female athletes is to provide them with more ath-
letic scholarship funds than their proportional share. The
additional funds would subsidize the education of a greater
number of female athletes, increasing the female athletic par-
ticipation rate at the institution. Eventually, as the number of
female athletes at the institution increases, the disproportional-
ity in athletic scholarship funds awarded to female athletes
would decrease or disappear. Thus, a disproportionally large
award of athletic financial assistance to female athletes at an
institution would permanently raise the participation rate of fe-
male athletes at that institution, behavior encouraged by the
Title IX policy interpretation,!12 while only temporarily violat-
ing the Title IX requirement of proportional distribution of ath-
letic scholarship funds to female and male athletes. The OCR
has permitted disproportionally large athletic financial assist-
ance to female athletes at several institutions when those insti-
tutions attempt to develop historically inadequate women’s
programs. Such attempts are valid remedial actions.113

In summary, the OCR’s enforcement of Title IX in the
awarding of athletic scholarships has been good. Virtually all
institutions that awarded male athletes a percentage of total
athletic scholarship funds that exceeded the participation rate
of males by over four percent were found to violate Title IX.114
No institutions that awarded a greater percentage of athletic
scholarship funds to female athletes than their participation
rate were found to violate Title IX. Thus, the OCR permits in-
stitutions to increase their number of female athletes through
increased athletic financial assistance when the institution is
attempting to remedy the historically low participation rate of
women in athletics. This is a legitimate, non-discriminatory
reason for an institution’s disproportionally large award of ath-
letic scholarships to female athletes, and the OCR is correct to
recognize it as such. One exception to sound enforcement in

three institutions: Thames Valley State Technical College, the University of
Missouri at Kansas City, and Colorado Northwestern Community College. Id.
112. The area called effective accommodation of student athletic interests and
abilities in the Title IX policy interpretation is designed to increase the partici-
pation rate of female athletes to correspond to the female enrollment rates at
an institution. This area is discussed in Section III. C., infra.

113. This rationale would not allow disproportional athletic financial assistance
to male athletes. At the vast majority of institutions, the participation rate of
male athletes is far higher than the enrollment rate of male students. See Ap-
pendix O.

114. For a discussion of the two exceptions to this OCR enforcement pattern,
see supra note 100.
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this area of Title IX compliance remains: the OCR must ana-
lyze more carefully the effect on female athletes of a small per-
centage disparity in athletic scholarship awards favoring male
athletes at institutions with large athletic scholarship budgets.
Where a small percentage disparity deprives female athletes of
athletic scholarship funds that would finance several athletic
scholarships, the OCR should find that disparity to violate Title
IX.

2, Compliance Plans

Institutions in violation of Title IX in their awarding of
athletic scholarships have generally responded with strong
compliance plans to equalize their distribution of athletic schol-
arship funds. Most institutions pledged to achieve proportion-
ality in athletic scholarship awards within one or two years of
the OCR investigation.115 The OCR verified that the University
of Houston was providing proportional athletic scholarship
funds to female and male athletes one year after it investigated
the university’s program.116 Institutions agreed to substantially
increase athletic scholarship funds for women. Georgia Insti-
tute of Technology, for example, agreed to increase the wo-
men’s athletic scholarship budget by $96,500 within two
years.1?” The University of Minnesota agreed to increase fe-
male athletes’ scholarship funds by $130,000 within one year.118
The University of Michigan agreed to increase athletic scholar-
ship funds for female athletes by $80,000 over a two-year pe-
riod.1’® Thus, most compliance plans accepted by the OCR
pledged immediate and substantial increases in athletic schol-
arship funds for female athletes, and were designed to achieve
the proportionality which Title IX requires within one or two
academic years.

Without explanation, however, the OCR has also accepted
compliance plans from institutions which will not equalize ath-
letic scholarship funds for women until four years after the
OCR investigation. Neither the University of Nevada at Reno
nor Kearney State College will fully comply with Title IX until

115. Of the twenty-four institutions that formulated compliance plans for the
awarding of athletic scholarships, fourteen would have executed their compli-
ance plans within two years after the OCR issued its findings. See Appendices
B&E.

116. See Appendix E.

117. Id.

118. Id.

119. Id.
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1985-86.120 Texas Christian University and Kearney State Col-
lege planned to increase female athletes’ percentage of the ath-
letic scholarship by 1.5% annually for four years.!2! The
majority of violating institutions were able to achieve propor-
tionality twice as fast, many correcting larger disparities in the
process.122 A four year wait at these four institutions delays
equivalent treatment for female athletes unnecessarily, and in-
excusably. The Title IX regulations first required proportional
provision of athletic financial assistance in 1975.123 Institutions
were legally obligated to comply with Title IX in 1978.12¢ The
OCR found Title IX violations in the academic year 1980-81 or
1981-82 budgets at these four institutions.125 The OCR then al-
lowed these institutions until the academic year 1985-86 to pro-
vide proportional athletic scholarship funds to female students.
Female athletes at these institutions, their claims vindicated,
thus suffer discrimination for several more years before they
actually receive athletic flnancial aid similar to the aid male
athletes have always received. The OCR should not have per-
mitted such tardy compliance at a few universities when nearly
all universities could rectify disproportionate treatment in less
time.

B. Other Program Areas

The difference in the Title IX compliance standard for ath-
letic scholarships and the compliance standard for other pro-
gram areasl?s explains the difference in the effectiveness of

120. Id.

121. Id. Other institutions whose compliance plans would take three or more
years to execute are Utah State University, the University of Montana, and Cal-
ifornia Polytechnic State University. Id.

122. Texas Christian University and Kearney State College, for example,
planned to erase disparities of five percent over four years, while the University
of Georgia, which had a 12% variance, and Georgia Institute of Technology,
which had an 119 variance, pledged to eliminate their disparities in two years.
See Appendix E.

123. See supra text accompanying note 57.

124. See supra text accompanying note 59.

125. See Appendix E.

126. Other program areas is the term used in the Title IX athletics policy inter-
pretation to cover eleven of the thirteen athletic program areas that the OCR
investigates. These eleven areas are grouped together in the policy interpreta-
tion because they are all subject to the “equal or equal in effect” compliance
standard. For an explanation of the “equal or equal in effect” test, see supra
notes 65-67 and accompanying text and see infra text accompanying notes 129-
31. The eleven other program areas are: equipment and supplies; scheduling
of games and practice times; travel and per diem allowance; availability and
compensation of coaches; availability and compensation of tutors; provision of
locker room, practice and competitive facilities; provision of medical and train-
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OCR enforcement in each area. The proportional expenditure
test for athletic scholarships is a mathematically precise test:
the OCR has allowed relatively little deviation from proportion-
ality.127 Other program areas are subject to the “equal or equal
in effect” test.128 Because this compliance test is less precise,
the OCR has often allowed larger disparities in otker program
areas than it has allowed for athietic scholarships.

The “equal or equal in effect” test requires the OCR to
identify each benefit an institution provides for its male or fe-
male athletes, and then to determine if athletes of one sex re-
ceive the same benefits that athletes of the other sex receive.
For example, in the travel and per diem program area, the OCR
investigates whether an institution provides equivalent benefits
to male and female athletes when they travel to compete at an-
other institution. The OCR found, for example, that St. Olaf
College provided both male and female athletes with eight dol-
lars per day for meals, that both male and female athletes slept
three or four to a motel room while traveling, and that most
athletes traveled to away events using a similar mode of trans-
portation (vans and cars).12? Therefore, the OCR found that St.
Olaf College was providing male and female athletes equivalent
tr