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Since generative artificial intelligence’s (Al) soar to popular use over the past several
years, a slew of legal issues has risen demanding the attention of Congress. The past two
Congressional sessions have featured a significant number of Al-related legislation aimed at
controlling the content AI creates.! Of considerable note, the recent bipartisan supported NO
FAKES (Nurture Originals, Foster Art, and Keep Entertainment Safe) Act provides right of
publicity protection for all who may have their likenesses used without authorization.? This Act
was bolstered by media and entertainment industry leaders for establishing “the first-ever federal
right of publicity in the United States . . . provid[ing] a national standard to protect creators’
likenesses from being used without their consent.” Congress has now turned its eye toward the
substantive development of Al renderings themselves.* Generative Al analyzes data inputs in
order to create its own outputs based on the information provided to the system.’> However, legal

issues arise within the Al administrator’s collection, input, and Al creation of derivative works
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based on copyrighted works.® Unlike trademarks, which are recognizable and distinctive
branding, lettering, and other symbols, copyrighted works may be more difficult to recognize’ -
particularly as the Al rendition may be an amalgam of other copyrighted works.?

In November of 2024, Senators introduced the Transparency and Responsibility for
Artificial Intelligence Networks (TRAIN) Act.” The TRAIN Act creates “an administrative
subpoena process to assist copyright owners in determining which of their copyrighted works
have been used in the training of artificial intelligence models.”!® Under the Copyright Act of
1976, copyright requires that a creation be an original work of authorship fixed in a tangible
medium.!'! Unlike a patent, a copyright does not need to be registered in order for the author to
obtain a right to control their work.'? As such, artists, writers, and digital content creators all
create enforceable copyrights online!3 and physically that may be inserted into AI programs for
learning and its own creation.'* Imparted to copyright owners are a set of exclusive, alienable

rights, including the right to create derivative works, reproduce the work, distribute copies, to
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display the work, and to perform the work.!> The TRAIN Act, through the subpoena right, would
allow the owner or transferee of a copyright to “obtain copies of the training material, or records
sufficient to identify” that their original work was “used to train the generative artificial
intelligence model.”!® Much like the Digital Millenium Copyright Act (DMCA), the TRAIN Act
requires that the copyright owner request a subpoena based on a “subjective good faith belief,”
followed by a timely disclosure of any Al training materials by the developer.!” The TRAIN Act
would further benefit copyright holders, as the failure on the part of the developer to provide
such information “shall provide a rebuttable presumption that the model developer or deployer
made copies of the copyrighted work.”!3

As generative Al continues to develop and increase in its use, the need for regulation
becomes vital in order to protect creatives.!” At this time, the Copyright Act provides no
protection for non-human authorship.2° This means that a major challenge for authors is that they
must defend and assert the human, genuine, creativity they poured into a work. While the

benefits of generative Al allow for faster processing and the analyzing and summarization of

numerous sources of written text, this kind of legislation becomes even more critical to protect
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the likeness of public figures, visual arts, and music. Textual summary and analysis have
historically been monitored and detected by similarly sophisticated plagiarism software.?!
However, seemingly harmless Al renditions of artistic works, music, and writing pose a much
larger issue, particularly to lesser-known artists. For example, popular culture is already seeing
several very explicit Al infringements or uses on copyright, like “Heart on My Sleeve,”??
released using Drake and The Weeknd’s likenesses, and Getty Image’s current lawsuit against
Stability AI.2> However, these artists have already reached a caliber of recognition such that their
voices, style, and cadence would likely be immediately recognizable when listening to an Al
generated song — allowing them to ostensibly be aware when their likeness and copyrights are
infringed upon.?* Like many other copyright infringements, attributing a certain style or voice to
a creator may damage one’s reputation or cultivated artistic imagery.?*> One of the primary

benefits and aims of copyright law is the copyright holder’s ability to control nearly all uses of
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their work.2® In allowing copyright holders to have full knowledge of uses of their material, they
are able to fully able to take advantage of the rights vested in them through the Copyright Act.?’
Ultimately, the NO FAKES Act and the TRAIN Act represent necessary legal
advancement in the nexus between Al and copyright law in order to protect creators. The many
advantages to generative Al are countered by the great impact that it may have on human
creation and existing works.?® However, it is clear that there is much more to be considered by
Congress, creatives, and Al system developers as this technology continues to become

intertwined with copyright.
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