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Developing a Remedy: Indian Courts Should Remedy the “Slow Violence” of the Bhopal
Industrial Disaster Consistent with International Law

By: Alexander Lindenfelser!

The Bhopal industrial disaster is more than the “world’s worst industrial disaster.” It is a
forty-year legacy of environmental racism,’ structural inequalities of power and access between
U.S. multinational corporations and affected communities in India,* and intergenerational
catastrophe.’ Scholar Nikhil Deb has called the continuing harm of the Bhopal disaster “slow
violence,” conceptualizing the disaster and its aftermath as “incremental violence that happens
gradually and out of sight, continuing over time and space[]” that is “integrated with the specific
political and economic dynamics of countries in the Global South.”® Law has failed to remedy
much of the slow violence of the Bhopal disaster.” Building on the decades of work by the
Bhopal Survivors’ Movement mobilizing solidarity against the slow violences of development in
Bhopal and around the world, I call for Indian courts to apply a robust right to sustainable
development as articulated by the African Commission on Human and Peoples’ Rights in
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Endorois Welfare Council v. Kenya and accordingly provide a remedy to survivors of the Bhopal
disaster.

The Legacy of the Bhopal Industrial Disaster

On Sunday, December 2, 1984 at around midnight, a tank in the Union Carbide India
Limited pesticide plant exploded after its chemical contents were inexplicably exposed to water.®
All fail safe systems malfunctioned.” The tank contained methyl isocyanate, a liquid used to
make pesticides, which becomes a deadly gas when exposed to air.!? Toxic clouds of the
vaporized gas spread across an area of forty square kilometers.!! At least 574,392 persons were
exposed to the gas.!? Upon contact, people’s eyes blinded, throats burned, and lungs filled with
fluid.!* Thousands died from exposure that night.!#

The shadow of the Bhopal disaster stretches beyond the night of December 2 and 3, 1984.
Though there was no systemic attempt by the government of India to keep a record of gas-related
deaths in the aftermath, Bhopal Medical Appeal estimates greater than 25,000 people have died
because of the disaster.!® People exposed to the gas are more likely to die of cancers, lung
disease, kidney disease, and other illnesses.'® The effects of exposure to the gas have been linked
to birth defects in survivors’ children.!” More than 2,000 tons of toxic waste remain at the site.!®
This waste continues to cause widespread health effects and contaminate groundwater.!® Only
this year, the Indian government moved 337 metric tons of surface waste to another
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community.?® Litigation is pending for the harms of this waste.?! All underground waste and
other surface waste remains at the site.

The Bhopal industrial disaster has been called a “state/corporate crime.”?? The disaster
was caused by the “willful negligence” of Union Carbide officials.?* With the cover of good
relationships with key Indian political actors, Union Carbide was able to silence workers’
attempt to publicize safety concerns prior to the disaster.?* The social context that produced the
disaster was produced by the Indian politicians’ adherence to a political policy of development
by facilitating foreign investment to grow industrial and agricultural sectors.?> The government
of India has continued to exacerbate the harm of the Bhopal disaster and suppress an
understanding of its ongoing effects as part of the neoliberal and right-wing Hindutva
development policy since the 1990s.%6

Accountability for the Bhopal disaster has been driven by a local and international
feminist environmental justice movement.?” These activists have built broad solidarities with
survivors of long-term corporate environmental harms, including in communities in the United
States.?® These organizations include the International Campaign for Justice in Bhopal, Bhopal
Medical Appeal, and Amnesty International. These organizations have succeeded in securing
healthcare for survivors of the Bhopal disaster?® and ensuring that the world does not forget the
harm that Union Carbide Corporation, subsequently acquired by Dow Chemical, ** caused.

Though the survivors received a $470 million judgment, this was reached without
consultation of the survivors and more than 90% of claimants received no more than $500.3! In a
curative petition filed to reopen the judgment, the Government in India alleged damages of over
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$1 billion and survivor groups demonstrated damages of $8.1 billion.*? The Indian Supreme
Court dismissed the petition.

A criminal case against Dow Chemical is pending, as it has been for nearly forty years.>*
While “justice delayed is justice denied,”* there is an opportunity for the Indian court to do
justice to the survivors of the Bhopal disaster. Indian courts can and should construe their
obligations consistent with international law. Here, the Indian court should be consistent with the
human rights obligations to sustainable and accountable development in holding Dow Chemical
criminally accountable and determining the remedy owed to survivors and their descendants.

Remedying Wrongs of Development Through a Right to Development

International human rights law is increasingly adopting a human rights-based framework
of sustainable and accountable development.®¢ But global economic development is not being
pursued sustainably or accountability: it is situated within a context of profound wealth
inequality where the wealthy are totally unaccountable to the poor for crises that the wealthy
create and the poor suffer.>” But under international law, states have extraterritorial obligations to
respect, protect, and fulfill human rights in other countries, and when they breach these
obligations, states have obligations to create mechanisms for accountability and access to
remedy.*® The clearest articulation of what accountability and remedy look like for human rights
violations due to development is demonstrated in the exemplary case Endorois Welfare Council
v. Kenya.

In Endorois Welfare Council v. Kenya, the African Commission on Human and Peoples’
Rights decided a case brought by the indigenous Endorois people of Kenya against the Kenyan
government for evicting them from their ancestral lands and selling their land to private parties.>
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The Endorois people lost access to clean drinking water, traditional means of subsistence, half of
their cattle, and were relocated to semi-arid land where they could not continue their traditional
practices.*® The Kenyan government promised just compensation, but only 170 families were
ever compensated and only to facilitate relocation.*!

Kenya was alleged to be in violation of, inter alia, Article 22 of the African Charter,
which provides that “[a]ll peoples shall have the right to their economic, social and cultural
development with due regard to their freedom and identity and in the equal enjoyment of the
common heritage of mankind.”** The Commission found that this provision meant “[t]he
Respondent State . . . is obligated to ensure that the Endorois are not left out of the development
process or benefits.”* The Commission further found that the Endorois had a right to “just
compensation” for the deprivation of the Endorois people, which included “a right of the
members of the Endorois community to reasonably share in the benefits made as a result of a
restriction or deprivation of their right to the use and enjoyment of their traditional lands and of
those natural resources necessary for their survival.”** The Commission recommended, in
relevant part, restoring the Endorois peoples’ land rights, paying adequate compensation for loss
suffered, and paying royalties from economic activities on their land.*®

The pending criminal case in India is an opportunity for Indian courts to hold Dow
Chemical accountable and provide the survivors of the Bhopal industrial disaster and their
descendants with remedies consistent with international law. Under Article 51 of the Indian
Constitution, courts in India can incorporate rights under international law and construct legal
requirements consistent with international law.*® The criminal case against Dow Chemical is an
opportunity for international law to provide important guidance. International law recognizes a
human rights obligation for sustainable and accountable development. The Indian court should
follow Endorois Welfare Council v. Kenya to find that the people of Bhopal are entitled to the
remedies of having their land rights restored through an injunction ordering cleanup of the site, a
money judgment providing just compensation for ongoing harms, and a money judgment
providing for a share of the profits in the exploitation of their land.

To remedy the harms of development in Bhopal and in other corporate environmental
catastrophes, survivors must have an interest in the wealth extracted through development and,
when harmed, an actionable legal right to remedy. The criminal case is an opportunity to
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advance human rights and do justice for the survivors of the Bhopal industrial disaster. The
impact of the Indian court’s decision will have a major impact not only for survivors of the “slow
violence” of the Bhopal industrial disaster but also for survivors of other environmental harms
across the globe.

However, law is only one form of power that survivors have to achieve justice. As the
international mobilization of Bhopal survivors shows, organizing global solidarities and building
power among survivors of all corporate environmental catastrophes will make the foundation for
transformative change. In the meantime, we must join these movements by recognizing the
“slow violence” of development in our communities and our friends’ communities and by
persistently demanding accountability from the corporate actors responsible.



