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The Surprising Cause of Increasingly Horrific Executions: Death Penalty Abolitionists

By: Kristin M. Boynton

The January 2024 execution of Kenneth Smith garnered worldwide attention,' including
an official statement by the United Nations High Commissioner that criticized the new method
used by the State.? The UN High Commissioner cited “serious concerns this novel and untested
method of suffocation by nitrogen gas may amount to torture, or cruel, inhuman or degrading

»3 This “novel and untested method,” the use of nitrogen gas to execute a man on death

treatment.
row, was one of several new methods that came out of state officials’ determination to proceed
with executions in the face of a shortage of traditionally used drugs.* The authorities made this
determination despite international warnings that this method would “likely violate the

prohibition on torture and other cruel, inhuman or degrading punishment,” breaching the

Convention Against Torture treaty that the U.S. ratified in 1994 as well as legally-binding
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international norms.> So why was it used? Improbably, a pattern of increasingly inhumane
methods of execution is partially due to the success of advocacy by a growing number of death
penalty abolitionists.®

Jay Chapman’, a medical examiner, first proposed a three-drug-cocktail to facilitate lethal
injection in 1977 by that became the primary method of execution by lethal injection through the
early 2000s.8 However, over the past few decades lethal injection executions have “become
increasingly problematic,” with some experts crowning it “the most botched” method of
execution.!® One study of autopsy records found that 84% of those killed by lethal injection had
experienced severe pulmonary edema— meaning that instead of the quick, humane end-of-life
that proponents describe and the public imagines, their lungs filled with blood, plasma, and other

fluids.!! This caused them to feel as if they were suffocating or drowning, inducing panic or
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terror.'? The study’s findings led to the country’s first federal ruling that the pulmonary edema
caused by lethal injection was cruel and unusual punishment in violation of the Eighth
Amendment.!3 However, due to the Supreme Court’s insistence that there must be a way to
accomplish capital punishment,'* the magistrate nevertheless denied the Motion for Preliminary
Injunction to stay the execution, and the execution was ordered to proceed.!® Fortunately,
Governor Mike DeWine granted a postponement, saying “Ohio’s not going to execute someone
under my watch when a federal judge has found it to be cruel and unusual punishment.”!¢
Governor DeWine is not alone; a number of other states, and the federal government, have
similarly announced moratoriums or pauses in capital punishment as issues surrounding its
constitutionality and humanity are debated.!”

Evidence surrounding the inhumanity of lethal injections is only one reason experts cite

for decreasing public support.!® The exoneration of almost 200 people sentenced to death over
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the last 50 years has shed light on the court’s fallibility.!” Capital sentences have also been ruled
discriminatory? and virtually unchallengeable.?! Despite this shift in public sentiment and
passionate media coverage, the obvious route—challenging methods and fixing errors through
the courts—has proved futile, “raising questions about the adequacy of state procedures and the
ability of the legal system to protect innocent people.”?

This hopelessness may have been the catalyst for a different approach— following the
Supreme Court’s refusal to grant relief in 2008’s Baze v. Rees, death penalty abolitionists began
instead to target the suppliers of the drugs used in lethal injections.?® At the time, there was only
one U.S. company manufacturing sodium thiopental, a drug that was being used in all lethal
injections.?* In response to pressure from abolitionists,?> the company, Hospira, sent letters to
officials in all 50 states explicitly announcing that they “provide[] these products because they
improve or save lives” and “do not support the use of any of [their] products in capital

punishment procedures,” in early 2010.2° After pausing stateside production, Hospira announced

in early 2011 that they were halting plans to move production to Italy due to Italian authorities’
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concerns about “the use of Pentothal in capital punishment procedures in the United States,” and
that they would instead be exiting the sodium thiopental market completely.?” The New York
Times reported that the Italian government’s stance was also attributable to pressure by the
abolitionists.?® Hospira’s attempt to distance itself wasn’t unique; since then, every
pharmaceutical manufacturer of the 14 FDA-approved medicines that have been used or
proposed for lethal injection have announced similar actions.?” Abbott Laboratories, Cardinal
Health, GlaxoSmithKline plc, Johnson & Johnson, Pfizer, and Baxter International are some of
the most well-known on the list.*°

Pressure from abolitionists also affected the international market. For instance, after
receiving an open letter chastising them for not doing more to stop their pentobarbital from being
used in lethal injections, Danish Lundbeck Pharmaceuticals—the only company licensed to
manufacture this product in the U.S.—defended themselves by recounting efforts that they had
already taken: expressing their opposition to state authorities, protesting publicly, and exploring

taking their product out of the U.S. market altogether.?! Soon after this statement, Lundbeck

announced that they would no longer be selling pentobarbital to U.S. prisons.*?
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In June of 2011, the drugs used in lethal injections were so hard to obtain that the U.S.
Secretary of Commerce sought assistance from the German Economics Minister.?? Instead of
providing the drugs, the Minister announced a national plan to prohibit sales of sodium
thiopental to the United States.>* That same year, the European Union imposed an embargo on
all drugs that were used in lethal injections, including sodium thiopental and pentobarbital.®>> In
order to keep their Propofol off of that list, German manufacturer Fresenius Kabi requires U.S.
distributors to sign a contract that prohibits them from selling its Propofol to prisons.*¢ And they
take that agreement seriously: the company has “told reporters they would seize all products
from any corrections departments discovered to be using their products in lethal injections,” and
they even sued the State of Nebraska for acquiring their product for use in executions.?’
Manufacturers around the world have joined in refusing to sell to departments of correction,
citing things like pressure from activists, potential litigation, and moral obligations for their
stances.*® The shortage has caused several states, including Ohio and Oklahoma, to pause
execution by injection, describing lethal injection as a practical impossibility.>

Instead of ceasing all executions, though, states are getting creative. Some have created

shield laws, keeping the name of companies who supply the drugs from the public eye; some
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have chosen to try new methods of execution;* and others have chosen to “scramble” or
“experiment” with new drugs.*! All of these measures have prompted renewed litigation as those
on death row challenge the unknown consequences of these choices.*? As Deborah Denno, a
Fordham University law professor and an expert on lethal injections, worries, “[w]e don’t know
how these drugs are going to react because they’ve never been used to kill someone.”*

Thus, through their success in making lethal injections all but impossible, death penalty
abolitionists caused the unforeseen consequence of the introduction of other methods, like the

nitrogen gas used against Kenneth Smith. However, opponents of the death penalty, backed by

the international community, continue to fight against all methods of execution.
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