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Punishing Public Service: How the New PSLF Rule Endangers Legal Aid and Other
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On October 31, 2025, the United States Department of Education (ED) passed a new rule
altering the Public Service Loan Forgiveness (PSLF) program that allows the Secretary of the
Department to find employers ineligible for PSLF if the Secretary makes a determination that the
employer is engaged in “substantial illegal activities.”! Shortly thereafter, on November 3, 2025,
Minnesota joined 20 other states and the District of Columbia in a lawsuit challenging the legality
of the new rule, arguing the broad definition of “substantial illegal activities” is “arbitrary and
capricious” due to its capacity for arbitrary enforcement.? While the Trump administration’s attack
on PSLF is not surprising, as he previously attempted to repeal the program, if the new rule is
upheld, the consequences would seriously reduce access to critical services in already underserved
communities.® This situation is further complicated by recent changes to the standards of deference
to agencies, and this lawsuit adds to the growing list of constitutional challenges to the Trump
administration’s policies.* There are various legal questions raised by the new ED rule, and its
implementation will result in negative consequences. Those who are challenging the rule hope to
avoid adverse outcomes by demonstrating that the rule is unlawfully arbitrary.’
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The PSLF program was passed in 2007, under the Bush administration, in response to
increases in student loan debt.® The program was created to allow employees of public service
jobs, such as legal aid workers and state or federal government employees, to have their debt
forgiven after making 120 consecutive monthly loan payments while working for a qualifying
employer.” While PSLF is certainly not a perfect program and has been subject to legal challenges
alleging inconsistent application and lack of clarity in the program’s rules, ED’s proposed rule
does not address these prior issues.® Instead, the new rule creates an eligibility exception for
employers engaged in “substantial illegal activities” and gives the Secretary of ED the authority
to determine which employers are ineligible due to said activities.” Specifically, the Secretary must
determine “by a preponderance of evidence... after notice and opportunity to respond” if the
employer has engaged in “substantial illegal activity” including “aiding or abetting” violations of
federal immigration law, “[e]gaging in the chemical and surgical castration or mutilation of
children in violation of Federal or State law[,]” and “[e]ngaging in a pattern of aiding and abetting
illegal discrimination[.]”!°

While this rule can appear neutral on its face, those challenging it argue that the law is,
instead, an attempt to use vague definitions to target specific states.!! The complaint in the suit,
Massachusetts v. Department of Education (Massachusetts), alleges that the finalized rule creates
a variety of vague and conflicting definitions, such as applying “aiding and abetting,” a criminal
standard, to federal anti-discrimination law, which is wholly civil, and the definitions provided for
genital “mutilation” seem to include gender-affirming care, which is not illegal under federal law.!?
Further, the complaint alleges that ED lacks the delegated authority to make exceptions to the
definition of “full-time job[s] in... government” as written into the act by Congress.!’> The
complaint alleges that the ambiguity of the key definitions of the new rule and the overreach of
delegated authority render the final rule in violation of the Administrative Procedure Act.!*
Although it is still unknown how the courts will rule on this case, the complaint presents a
compelling argument for finding the rule “arbitrary and capricious,” especially in a post-Loper
Bright world. While Chevron deference likely would not have applied in this case, as the question
of whether ED is acting within its delegated authority is central to Massachusetts, the analytical
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framework from Loper Bright strongly suggests that the court will apply their own interpretation
of the language in question even if they find ED to be acting within its delegated authority.!

Courts finding the final rule to be constitutional seems even less likely when considering
the additional constitutional challenges that the implementation of the law is likely to raise. First,
the process of determining whether employers are engaged in “substantive illegal activities” raises
due process concerns. ! In another lawsuit against the final rule filed by a coalition of nonprofits,
they allege the rule violates due process because it is vague and lacks evidentiary standards.!”
Commenters on the proposed final rule also raised concerns about the lack of procedural
safeguards, a formal hearing, or a meaningful opportunity to appeal decisions to a neutral
adjudicator.'® Second, there are substantial First Amendment concerns raised, as the nonprofits
allege the rule provides no explanation for which aspects of speech and expressive conduct will be
“swept up” into the definition of “substantially illegal purpose,” creating a chilling effect on their
free speech.!’

While the outcome of the cases remains unclear, the impact a restriction on PSLF access
could have on the public service sector and state governments is a serious concern. A study on the
efficacy of the PSLF program suggests that it significantly increased employment in the nonprofit
sector, and significantly boosted their effectiveness at achieving their missions.?’ Another study
found that PSLF, across all sectors, delivered huge cost-saving financial benefits by “delivering
$302 billion in recruitment value for $10-15 billion in annual investment....”?! With benefits this
significant, any organization losing eligibility could seriously threaten its ability to maintain talent
and fulfil its mission. This threat is especially broad, considering the coalition of states in
Massachusetts argues the new ED rule is intended to target governments of disfavored states by
stripping them of PSLF eligibility.??
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Legal aid is a good example of how restrictions on PSLF can cause serious ripple effects
and, in this case, grow legal deserts and further restrict access to crucial legal services.?* In 2021,
53.7 million Americans qualified for Legal aid. Yet, according to the Legal Services Corporation’s
Justice Gap Report, “[lI]Jow-income Americans do not get any or enough legal help for 92% of their
substantive legal problems.”?* A survey on the impact of PSLF in the legal system found that 51%
of respondents would likely, or certainly, not have taken their current job without PSLF, and 54%
said they would likely leave their job if PSLF was eliminated.>> The survey further found that
increased competitiveness of the jobs increased the quality of legal assistance.?¢ Thus, any legal
aid organization that has its eligibility revoked is likely to face serious challenges in recruiting and
maintaining staff, which would negatively impact its ability to provide quality legal services for
its clients. A PSLF restriction would have a wide-reaching, rippling effect, negatively impacting
public service jobs beyond the legal profession, including physicians who believe the new rule will
jeopardize access to medical care.?’

While the fate of PSLF remains unknown, evidence suggests that any restriction on PSLF
is only likely to cause harm and unlikely to improve the administration of the PSLF program as
the final rule claims.?® With the breadth of constitutional challenges and the potential significant
negative impact of the new rule on public service in mind, it seems prudent not to allow such a
consequential change to the functioning of PSLF without a thorough consideration of its
constitutionality. For now, the plaintiffs and all those who rely on PSLF will await the
government’s response to the suits and hope their eligibility will remain unthreatened.
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