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“America has been a democracy of convenience. Rights are granted to those who align with
power. For the poor, for the people of color, for those who resist injustice, rights are but words

written on water.” !

-Mahmoud Khalil

On April 17, 2025, from a United States Immigration and Customs Enforcement (ICE)
prison cell, Mahmoud Khalil asked us all to consider what it says about America when a lawful
permanent resident is detained by ICE for exercising his right to free speech.? Since Donald Trump
took office in January, a slew of dehumanizing and legally suspect executive orders and
administrative guidelines have been issued.® These policies, at their core, all target and scapegoat

historically marginalized communities.* The rounding up of non-citizens by masked immigration
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officials who use their power to intimidate, assault, and threaten® anyone they perceive as subject
to immigration detention and deportation ultimately serves the goal of reshaping the United States
into a White, Christian nationalist society.’

Racially Targeted Immigration Enforcement

Retaliatory and racially targeted immigration enforcement is not a new phenomenon
unique to the Trump administration.” This is not to say that the actions by the Trump administration
are not pushing the boundaries of the constitution or not committing exceedingly violent human
rights violations. Rather, that the extreme tactics used by the Trump administration to chill
“undesirable” migration into the United States follows the trajectory of the United States’ history
of racism and xenophobia. Current immigration enforcement, which particularly targets people
from Latin American countries (though by no means exclusively), echoes the state-sanctioned
violence by the hands of the U.S. Border Patrol and white vigilantes at the United States-Mexico
border during “Operation Wetback” in the 1950s.® In 1951, President Truman issued a report
characterizing the influx of Mexican immigrants as “virtually an invasion.” President Trump is

following the same playbook---his Executive Order, “Protecting the American People Against
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Invasion”!?

repeats this rhetoric, while his recent comments characterizing Somali immigrants in
Minnesota as “garbage”!! demonize another group of racial and ethnic minorities in the same way.

The Supreme Court’s recent decision in Noem v. Vasquez-Perdomo, which effectively
grants immigration agents carte blanc to racially profile during immigration enforcement, while
despicable, is not as great an outlier as we would like to believe. The judicial system has a long
history of legitimizing racial profiling in law enforcement.'? From Reconstruction era policing, to
Jim Crow, to now, the use of race in law enforcement is just as much a part of United States history
as the American Revolution.!® This legacy was adopted by immigration enforcement and
sanctioned by the Supreme Court in cases like United States v. Brignoni-Ponce.'* There, the Court
held automobile stops by U.S. Border Patrol during “roving patrols” must be grounded in
reasonable suspicion based on more than “Mexican ancestry.”!> Although appearing as a restraint
on racial profiling, the Court then went on to identify “Mexican appearance” as a relevant factor
in assessing reasonable suspicion.'® Since this decision, lower courts and immigration enforcement
agencies have exploited the appearance factor to sanction increasing use of racial profiling in

immigration enforcement.!’

Retaliatory Immigration Enforcement
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It is well settled that non-citizens lawfully present in the United States are afforded First
and Fifth Amendment protections.'®* However, these protections are not unlimited and are more
likely to be weakened when foreign policy is implicated. For example, removals based on
membership with the Communist Party during the McCarthy era were generally upheld as
consistent with the First Amendment.!® Support for Palestinian liberation has similarly been held
sufficient to circumvent First Amendment protections on foreign policy grounds. In Reno v.
AADC,?’ the Supreme Court upheld the selective deportation of members of the Popular Front for
the Liberation of Palestine in part because, “the Executive should not have to disclose its ‘real’
reasons for deeming nationals of a particular country a specific threat. . . and even if it did disclose
them a court would be ill equipped to determine their authenticity.”?! Importantly, the Court did
not foreclose the possibility of a successful selective enforcement deportation claim entirely, ruling
that there may be “rare” instances where the alleged discrimination is “so outrageous” that the
foreign policy considerations may be overcome.??> The Reno opinion also does not address whether
anon-citizen can be deported solely for exercising their First Amendment rights because the parties
in the case were found to be deportable on other grounds.?

The first Trump Administration engaged in retaliatory immigration actions, though
arguably on firmer legal grounds.?* Maru Mora Villalpando, an undocumented citizen and political

activist was issued a Notice to Appear in December 2017, despite the fact that she had been
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politically active for years.?> Mora Villalpando became a target for her role in organizing against
the Northwest Detention Center (NWDC) for inhumane conditions, and although she was not
detained, was the subject of vitriol by ICE and the Trump Administration.?¢ Mora Villalpando’s
organization La Resistencia eventually filed suit against ICE for its “pattern and practice of
selectively enforcing immigration laws against outspoken immigrant rights activists who publicly
criticize U.S. immigration law, policy, and enforcement.”?” Similarly, in 2019, student activist Jose
Bello-Reyes was detained by ICE 36-hours after publicly reading a poem entitle Dear America
protesting ICE.?® Although the case was ultimately remanding to the lower courts to apply a
burden-shifting standard for the Government to demonstrate that it would have revoked Bello-
Reyes bond absent the protected conduct, the Ninth Circuit agreed with the lower court that the
timing between Bello-Reyes poetry reading and subsequent detention was “highly suggestive of
retaliatory intent.”?

The conduct at issue in Khalil’s case, and in several other instances including that of
Rumeysa Oztiirk, a graduate student snatched off of the street by masked immigration officials,>°

is political speech that goes to the heart of First Amendment Protections.?! Khalil aided the

negotiations between student protesters and Columbia University’s administration during the
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student encampments while Oztiirk authored a piece advocating for an end to the genocide in
Gaza.*?

While Khalil and Oztiirks detention has been highly publicized, the government has
demonstrated a desire to continue to use this obscure and ambiguous foreign policy provision to
deport non-citizens who exercise their right to dissent. The White House and Secretary of State
Marco Rubio have been crystal clear on their intentions to revoke legal status from anyone who
speaks out against the genocide in Gaza.*® The threat to send students back to their home country
for exercising their right to free speech is even more despicable in cases like that of Yunseo Chung,
a Columbia University student and lawful permanent resident who has lived in the United States
since she was seven-years old.>* The government in this case is not only attempting to silence what
it considers subversive speech—solidarity with Palestinian liberation—but is also attempting to
deport a young woman from the Country she has spent the majority of her life to an unfamiliar,
foreign land.?

International students and all Immigrants are facing attacks on all fronts: vilified by the
Trump Administration, characterized as threats to national security, and being violently detained

and deported ¢ The President purports to be acting in the best interest of the country by issuing
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executive orders and directing his officials to target politically active students and purported
“violent criminals”,®’” but the fagade is transparent. The Trump Administration targets those who
pose a threat to the conservative vison of White Nationalism. When Donald Trump determines that

political active students are a threat to the United States’ “culture”?

what he is really saying is that
they interrogate and illuminate the white supremacy and colonialism that this country was founded
on. When he says that immigrants are criminals and garbage, he is saying that Black and Brown
people are disposable. So, what does it say about our democracy when those that speak out against

injustice are punished, people are kidnapped from the street and sent to mass detention camps, and

the “Rule of Law” can’t stop it?
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